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HEINRICH KRONSTEIN 


Collective Bargaining in Germany: Before 
1933 and After 1945 


I 


ft seiiiis BARGAINING HAS an old tradition in Germany, interrupted 
only by National Socialism. This method was developed through organi- 
zations of labor and employers (‘‘Sozialpartner’”’) rather than planned 
legislation.! As early as 1873, printers’ unions and the association of 
employers in the printing business agreed (1) that union men should be 
employed by members of the association only on the conditions stipulated 
by the two organized groups (Tarifvertrag),? and that (2) members of 
unions should be given preference in employment. From the beginning 
German employers predominantly bargained on a multi-unit basis (re- 
gional or industry wide),? while labor bargained through craft unions 
combining people of similar skill and occupational background. Three 
unions competed in each field of occupation: the free (socialist) union, 
the Christian union, and the Hirsch Dunker (liberal) union.‘ 

Therefore, it was necessary for associations of employers to bargain 
with each craft union operating in any field in which one of the member 
firms was interested.’ Bargaining between associations was favored be- 
cause the opinion prevailed that public interest can best be protected by 
collective action on both sides and the danger of exploitation of indi- 
viduals excluded.® 

The contents of all collective agreements may be divided into two 
principal parts: 

In Part I the two organizations made promises to each other, for ex- 


HEINRICH KRONSTEIN is Professor of Law, Georgetown University Law School, Wash- 
ington, D. C.; Professor (Honorary), Frankfurt, Germany. A substantial part of this paper 
was submitted to the American Association of Law Schools, Round Table on Comparative 
Law, Denver, December 27, 1951. 

‘The concept “Sozialpartner,”’ 
post-Hitler concept. 

* Katz, H. Liicken im Arbeitsvertrag (1922). 

3 A few important collective agreements with individual firms existed around 1900 (Krupp). 

‘The organization in each field of occupation was called “Zentralverband” subdivided 
into “Zahlstellen.” 

5Sinzheimer, H. Der korporative Arbeitsnormenvertrag (1907); Sinzheimer, H. “Krieg 
und Tarifvertrage,” Arbeitsrecht (1914) 143, 144. 

5 Certainly there were also disadvantages in this method, e.g., each association of em- 
ployers or labor could destroy the agreement by its own voluntary dissolution. Decision of the 
Reichsarbeitsgericht (RAG), Oct. 26, 1929, Zentralblatt der Christlichen Gewerkschaften 
(1939) 52. 


covering organizations of labor and employers, is a new 
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ample, to keep peace within the field covered by the contract or to call, 
in case of grievances, on mediators or arbitrators appointed under the 
contract, etc. (Obligatorischer Teil). Part II contained rules of normative 
character, some of which sought to assure the minimum contents of each 
individual employment contract between a member of a participating 
union and a member of a participating association of employers; others 
regulated the methods of entering into or ending these individual em- 
ployment contracts.’ (Normativer Teil). 

For a long time only the general contract rules of the Civil Code 
(B.G.B.), drafted for entirely different purposes, furnished a legal basis 
for the draftsmen of collective agreements. Difficult problems of legal 
construction were bound to arise. However, on the basis of general legal 
principles no legal technique was ever found to hinder members from waiv- 
ing their rights resulting from collective agreements, although both social 
groups called for protection against contract-evaders. 

Notwithstanding these legal difficulties, a whole system of collective 
agreements had already developed before the legislator finally took notice 
of these agreements.® Another form of collective understanding developed 
on the plant level between management and labor, also without govern- 
mental encouragement. Before and during World War I, management 
began to share its responsibility for the order and discipline in the plant 
(exact working hours, lunch time, hygienic institutions, fines, control of 
piece-wages, etc.) with factory councils elected by the workers of the plant 
(Betriebsvereinbarung).'!° The worker, by joining the plant, subjected him- 
self to the rules stipulated by the management and factory council. 
Breach of any rule was breach of the employment contract." Later, the 
councils undertook to supervise the execution of collective agreements 
between unions and associations of employers. Competition between the 
two collective operations—the plant level and the level of the two prin- 
cipal groups—became a dangerous possibility. 

A third form of collective operation started during World War I 

7 Sinzheimer, H. Grundziige des Arbeitsrechts (1927) 257, 264. 

8 The binding effect of the agreement between the two groups on individual employment 
contracts was justified either on the ground that the union and association of employers acted 
with power of attorney for each member (Vertretungstheorie) or that each organization within 
the scope and jurisdiction established by its charter could bind all members (von Gierke’s 
Verbandstheorie). 

®In 1906, some 3000 or 4000 similar agreements governed labor relations; in 1914, 12,369 
agreements covered 198,000 plants and 1.4 million workers (including clerical workers). A 
few industries, however, especially the mining industry, resisted the trend. The agricultural 
field was not affected because local statutes limited the right of agricultural workers to strike. 


10 Sinzheimer H., supra 219. 
1 RAG. Sept. 29, 1928, 58 Juristiche Wochenschrift (1929) 371. 

















KRONSTEIN: COLLECTIVE BARGAINING IN GERMANY 201 


between organized labor and organized employers in each field of business: 
the so-called Arbeitsgemeinschaften (communities of interests; closest to 
the American concept of industrial councils). They represented joint 
interests of labor and management, especially in regard to their relation- 
ship to government.” 

Up to the end of World War I, German law on collective bargaining 
and understanding continued to develop outside of statutory law."* Often 
it grew even in opposition to certain paternalistic lines of governmental 
social policy. This phase is surprising to the superficial observer of civil 
law, who expects state rule to be the driving force in any period of civil 
law. In the critical period, leaders of German collective action fully agreed 
on one demand: keep government as much as possible out of labor- 
management relations. Lujo Brentano,‘ representative of social liberal 
thoughts, had learned his lessons from his brilliant study of the English 
guild system, which, in his opinion, had found a solution of the labor- 
management problem in its subordination to the common purpose and 
discipline of the guild which in turn was subordinated to the common 
purpose of society. Hugo Sinzheimer,'® a great humanitarian, based his 
thoughts on a synthesis of reform socialism and von Gierke’s organic 
theory of state and society. For him as for von Gierke, society should be 
governed by the groups to which men necessarily belong and which are 
neither made nor regulated but only co-ordinated by political govern- 
ment. In his views labor, employers, and industry are such groups.'* 
Hitze, Pesch, and their Catholic followers, teaching Solidarism,” aimed 
at a just social compact between groups, reached without governmental 
aid or interference. 

After the breakdown of the Monarchy in 1918, a coalition of reform 
socialists, Catholics, and social liberals began to influence the German 
government. On November 15, 1918,!* the followers of the idea of social 





224 Korrespondenzblatt der Generalkommission der Gewerkschaften Deutschlands 
(1914) 531. 

'’ Beyond that the collective idea dominated not only in fields directly regulated by agree- 
ment or co-operation, but led to new legal principles of the courts, e.g., a distribution of 
business risks for which no one was responsible (Act of God) between enterprise and labor.— 
RAG., June 20, 1928, 58 Juristische Wochenschrift (1928) 453. 

“Brentano, L. Reaktion oder Reform (1913). “Die gewerbliche Arbeiterfrage” in Schén- 
berg’s Handbuch der politischen Okonomie (1882) 905-907. 

18 Hugo Sinzheimer, who died as a refugee in Holland (1945), deserves a monument in 
the literature of labor law everywhere. 

16 Sinzheimer’s legal philosophy is best stated in Der Kollektive Arbeitsnormenvertrag 
(1907, 1908). 

” Pesch, H., S.J., 1 Lehrbuch der Nationalékonomie (2d ed. 1914) 392 ff. 

‘8 Reprinted in Deutscher Reichsanzeiger (1918) No. 273, Nov. 18, 1918. 
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settlement by organizational co-operation between the groups won a 
triumphant victory. On that day, the head organizations of labor and 
management, which covered the entire field of trade and commerce, gave 
mutual guarantees to bargain collectively, to develop joint boards of 
conciliation and arbitration, and to develop the institutions of factory 
councils and industry councils. Let us emphasize the point: the duty to 
bargain collectively appears here as an obligation of the two organiza- 
tions, not of an individual employer. All in all a new form of social organi- 
zation seemed at hand, a distribution of social power between groups, in 
turn based on co-operative and democratic principles. 

The political legislator merely supplemented this social compact to 
make it effective everywhere. Statutes or decrees provided: 

1. That collective agreements between genuine” labor unions and 
associations of employers determine the contents of individual employ- 
ment contracts between members, unless the individual contracts were 
more favorable to the worker. Any waiver by the worker or any deteriora- 
tion of the status of workers by arbitral awards was declared ineffective.*° 

2. That, by governmental decree, whenever public interest demands 
such action, unorganized labor or employers can be declared subject to 
the binding, unalterable effect of the collective agreement.”! 

3. That government conciliators and arbitrators shall co-operate in 
settling disputes between the Sozialpartner. In case of emergency, labor 
and management could be required to bargain under the chairmanship of 
a government official. In case of supreme emergency, the government 
official could declare his decision binding on the parties to the dispute. 
In such event, he could dictate a collective agreement, which in turn, by 


19Labor unions were considered genuine if financed exclusively out of labor funds and 
willing to use the strike as a social weapon. 

Sinzheimer, H. Ein Arbeitstarifgesetz (1916) 557. This principle excludes the so-called 
yellow union financed by business. The problem whether labor organizations financed by labor 
but opposed to strikes are lawful parties to collective agreements was an issue of great im- 
portance. The highest labor court decided in favor of these organizations (Bielefeld case, 5 
RAG 217. 2.9.1929). 

It was not required that the unions should be politically reliable from the viewpoint of 
the Weimar Republic, but RAG (Arbeitsrecht, May 5, 1930. v. 17, p. 442) excluded syndicalist 
unions, because they do not believe in any law on which the collective agreement itself is 
based. Cf. Hausleiter, ““Gewerkschaftliche Monopolstellung,” 15 Arbeitsrecht, (1928) 595. 

20 §1, Verordnung iiber Tarifvertrige, Arbeiter- und Angestelltenausschiisse und Schlich- 
tung von Arbeitsstreitigkeiten vom 23. Dez. 1918 (RG BI. p. 1456). Previously, legislative 
action had been demanded by the Reichstag in two resolutions of 1908 and 1910 thata statute 
on collective agreements should be prepared by the Government (Reichsarbeitsblatt (1921) 
493). Cf. Sinzheimer, H. Report given in Gesellschaft fiir soziale Reform, Schriften, 1913. 
Heft 45/46, p. 52. This principle was embodied in the Weimar Constitution (Art. 165 RV). 

21 §2, Verordnung iiber Tarifvertrag. 
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governmental decree, could be extended to unorganized labor and 
employers.” 

4. That each larger plant should have a factory council participating 
in the social tasks of management” and that this council should have 
a minority participation in the board of directors of the corporation, 
entrusted with the appointment of the management. 

5. That labor courts, integrated into the regular judicial system, shall 
interpret and enforce social compacts and collective agreements as well 
as factory understandings. 

Finally the Weimar Constitution*® itself guaranteed the solution of the 
labor-management problem by collective agreement on the group level 
and collective understandings on the plant level (Art. 165). 

Everything looked like an Eldorado of collective co-operation, but the 
practice did not develop as envisaged in 1919. On the side of manage- 
ment, the outlook changed as a result of the rapid concentration of busi- 
ness into fewer and fewer hands, the penetration of government into 
business, especially shipping, mining, and truck transportation, and the 
regulation of markets by cartels.?* Bureaucratization of management 
suffocated the spirit of the 19th century entrepreneur. Corporative and 
democratic factors quickly disappeared from the organizations of em- 
ployers. On the union side, a corresponding process of bureaucratization 
and standardization killed the original corporative character of the system 
and transformed it into a machine. The so-called leaders acted as petty 
employees of “machines” usually act: they tried to avoid responsibilities.”” 
Because of their failure to act, what were originally considered as emer- 
gency exceptions became the rule: namely, compulsory arbitration, dic- 
tated collective ‘‘agreements”, or dictated changes* of existing agree- 
ments, and their extension to the entire industry. Both social partners 
wished to be temporarily dead, until the crisis was over. They put the 
entire burden on the very political system on which their existence was 
based. The German government was not strong enough to break through 
the chains of the system without the full co-operation of the Sozial- 

*® Verordnung iiber das Schlichtungswesen of Oct. 30, 1923 (RG BI. 1043) in regard to 
rule on binding effect of awards; cf. especially §6, III, of this decree. 

3 Betriebsritegesetz of Feb. 4, 1920 (RG BI. 147). 


*4 Arbeitsgerichtsgesetz of Dec. 23, 1926. 

25 Neumann, F. “Die soziale Bedeutung der Grundrechte in der Weimarer Verfassung,” 
Die Arbeit (1930) 569. 

26 Kronstein, H. “The Dynamics of German Cartels and Patents, I,” 9 University of 
Chicago Law Review (1942) 643. 

27 Neumann, F. Editorial in 4 Recht der Arbeit (1951) 1, 4. 

% Even governmental executive emergency decrees were used to change collective agree- 
ments. Notverordnungen: Dec. 1, 1930; Oct. 6, 1931; Nov. 5, 1932. 
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partner. Before they could appear again, National Socialism had taken 
over and only affirmed what had already happened: the end of collective 
bargaining and its replacement by the compulsory dictate of an arbiter, 
now called the trustee of labor, who, by his decrees (Tarifordnungen), 
ruled employer-employee relations. 

Hugo Sinzheimer, himself one of the founders of the German collective 
method, gave us his final assessment in an article which appeared almost 
on the first day of the Third Reich.*° He said: “Labor law cannot have an 
isolated place. It is inseparably connected with the entire legal system 
regulating the economy. It can only exist if an economy exists which 
guarantees the basic conditions of labor. The two fields, Labor Law and 
Trade Regulation, cannot be treated separately. What sense does labor 
law make if only an elite of labor can actually find work. . . . The problem 
of labor law is the problem of the economic order. A revitalization of 
labor law without a new economic order is impossible.”’ 


II 


Once again, in Germany in 1950, in the small town of Hattenheim, a 
general social compact was concluded between the post-Hitler labor union 
and the organization of employers.*! Once again they promised to bargain 
collectively, to settle their differences through the services of conciliators 
and arbitrators appointed by themselves, and to keep government out of 
labor affairs. Once again factory councils were established in each plant 
to regulate factory conditions collectively and even to serve as representa- 
tives of labor in collective wage-settlements, if the union temporarily 
should fail in its job. Likewise, independence of collective action from 
governmental influence has been stressed ;** but collective bargaining did 
not revive before 1950, wages having been fixed by governmental Lohn- 
stop until 1948. 

Who, in fact, are the partners to the over-all Hattenheim compact? 
Are they really the same as in 1919? Are they organizations with internal 
corporative life, or mere machines? 

In 1919, a system of unions showing many variations existed, but, in 


2 Cf. Gesetz vom Mai 19, 1933 (RG BI. 285); Gesetz zur Ordnung der nationalen Arbeit 
vom Jan. 20, 1934 (RG BI. 45). 

3019 Arbeitsrecht (1933) 1 ff. 

31 The compact was published in a press release. 

% The Federal Minister of Labor (Storch, in Betriebsberater, 1949, No. 12) called the 
two Sozialpartner “autonomous”, and the compact between them “exclusively based on the 
will of free representatives of labor and management, reached without any governmental 
influence.” In this instance, legislation which partly preceded the compact invited the Sozial- 
partner to revive their policy. 
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1950 there was only a single union, the Deutscher Gewerkschaftsbund 
(D.G.B.) subdivided into industry groups. The union and its sub- 
divisions are organized as unincorporated associations and control 
incorporated business organizations, such as banks, newspapers, etc. 
While in 1919, each union was the product of a long evolution and had a 
structure based on strong local foundations, the 1950 union was a suddenly 
grown up and highly centralized organization. While in 1919 the unions 
were craft unions, merging workers of one particular skill into a lifelong 
comradeship with a very active organizational life, the 1950 union was 
predominantly an industry union, its members (about 5.3 million) being 
accidentally or temporarily employed in a certain plant situated in a 
certain region. Today, whenever the worker changes his job and accepts 
employment either in another region or in a plant operating in another 
field his membership in the union comes to an end. 

A bureaucratic line of command gives the local union only a very modest 
voice, even in regard to the spending of the money* collected from its 
own members. The chiefs of the regional or industry-wide organizations 
have different degrees of influence. Quite a number are under the strict 
command of the central management of D.G.B. Others have quite an 
active personal influence and control over their own groups and in 
meetings of the central body. 

Independence from governmental influence was once demanded on 
behalf of social groups composed of many free organizations full of cor- 
porate life. Today the D.G.B. is a centralized power group, not a cor- 
porative body. The same American Military Government which allegedly 
seeks to deconcentrate political power, has co-operated in the develop- 





3 Degener (Christ. Soz.) in 162d Meeting of the Bundestag, 1951, p. 6580. The legal 
steps which led to this organization after 1945 were the following: The Allied Control Council 
by directive No. 31 of June 3, 1946, art. I (1946 Allied C. C., p. 50) permitted for each field 
of business regional (zone) unions, composed of local groups; these unions could meet only on 
a zone level. Each union had to be licensed by the Military Government (No. 15. 513 USAG 
decree of Apr. 29, 1947). Later the limitation to organize only on a zone level was abolished, 
and the national union was established in Western Germany. 

The idea of a single union was not new. All who hoped to separate the unions from political 
parties favored this idea, e.g., the Imperial Chancellor in 1916 (2 Arbeitsrecht, 123) and 
General Schleicher (1932) when he wished to establish a combination between the army and 
the unions to keep Hitler out of power. 

4 The subdivisions are the following: (1) Gewerkschaft Bau, Steine, Erden; (2) Industrie- 
Gewerkschaft (e.g., Chemie); (3) Gewerkschaft der Eisenbahnen Deutschlands; (4) Gewerk- 
schaft Erziehung und Wissenschaft; (5) Gewerkschaft Gartenbau, Land- und Fortswirt- 
schaft; (6) Gewerkschaft Handel, Banken und Versicherungen; (7) Gewerkschaft Holz; (8) 
Gewerkschaft Kunst; (9) Gewerkschaft Leder; Industrie-Gewerkschaft Nahrung, Genuss, 
Gaststellen; (10) Gewerkschaft édffentlicher Dienste; (11) Deutsche Postgewerkschaft; (12) 
Gewerkschaft Textil. 
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ment of a social moloch. When unions needed licenses, several Military 
Government regulations made it clear that licenses would only be given 
to unions having a minimum number of members, a number so high that 
no competitive unions could develop. 

This moloch union also makes real corporative life at the plant level 
impossible. The factory councils are not what they were supposed to be— 
representatives of the workmen of each plant. The centralized union*® has 
a decisive share in preparing the list of candidates for the election. Thereby 
the bureaucratic power-group D.G.B. took over control on all phases. 

German collective bargaining in 1951 reveals the consequences of 
decades of cartelized management which have stifled real leadership and 
courage. Fifteen years of fully planned National Socialist economy and 
the continuance by the Military Government of a like policy in the 
mining, steel, and chemical industries and the banks have further de- 
veloped a species of bureaucrat manager, alien to the prototype of the 
ideal entrepreneur. Full separation of management from property and 
risk in these basic fields of industry has even been accentuated by an ill- 
conceived form of so-called “decartelization.” This sociological develop- 
ment of the manager seems to be more important to the law of collective 
bargaining than the mere legal form of the organization of employers. 
The organizations of employers themselves—combined into a central 
group, Vereinigung der Arbeitgeber, which parallels the political represen- 
tation of German industry in the Bundesverband der deutschen Industrie— 
seem to be managed for the most part, although some of them show at 
least more corporative life than the D.G.B. 

Such are the two groups which joined in guaranteeing each other 
collective bargaining and freedom from governmental interference. Which 
government do they have in mind? Is this government as strong as the 
Weimar government was? The “‘government”’ today is a conglomerate of 
weak, divided powers: (1) the Allied Four Power Control Council, in- 
operative after the enactment of a number of pertinent statutes; 
(2) the High Commission of the three Western Allies; (3) the govern- 
ment of each land (State); (4) the Federal (Bonn) Republic (merg- 
ing with itself the German government for the combined (Bizone) 
economic territories). It has never been difficult for strongly organized 
groups like the Soztalpartner to govern governments. Indeed, to this day, 
all governmental powers combined have done nothing but supplement 
and support the labor-management compact. The unification of union 
power has brought both major political parties under strong union pres- 
sure. Everything that existed in Weimar times has been reproduced, 





35 Die Bergbauindustrie—I. G. Bergbau (union paper) 1950, p. 48. 
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except the power of the government to compel the Sozialpartner to submit 
to arbitration and to accept the award as a dictated contract, which, by 
decree in cases where the union represented more than 50% of labor, 
might also be extended to unorganized labor or employers. The Weimar 
Labor Law, imposed on a new and different factual situation, has been 
restored by a large number of legislative acts.** 

These statutes prepared the road for the Hattenheim social compact. 
The Bizone statute on collective bargaining, today governing 85% of 
West German industry, does not give any veto power to the government 
in matters of collective bargaining. Only the states in the French zone 
make the validity of such agreements dependent on registration, which 
the government may refuse in case of a conflict between the collective 
agreement and the pubtic interest. The Bizone statute (§6) includes the 
institution of a Tarifregister, but the validity of agreements does not de- 
pend on registration respecting which the government has no discretion.” 


36 (a) Allied Control Council: Statute on Factory Councils [Betriebsraitegesetz, Apr. 10, 
1946, Statute No. 22, Allied Control Council. Cf. Bavaria, Regulation of election of factory 
councils of Dec. 6, 1946 (GVbIl. 1947); British Zone, Regulation of election of factory councils, 
prepared by the Managing board of the unions (pamphlet pub. Apr. 1947). Cf. Fitting, “Zum 
Begriff der Betriebsvereinbarung,” 2 Recht der Arbeit (1949) 374]; Statute on Labor Courts 
[Deutsches Arbeitsgerichtsgesetz, Mar. 30, 1946, Statute No. 21 of the Allied Control Council]; 
Statute on Mediation in Labor Conflicts [Ausgleich- und Schiedsverfahren in Arbeitsstreitig- 
keiten, Statute No. 35 of the Allied Control Council]. 

(b) Military Government: Instruction of the U.S.M.G. of April 27, 1947 (not officially 
published, especially part 1) relating to collective bargaining; Decree of the U. S. Military 
Government for Bavaria of May 22, 1946, relating to the making and the contents of collective 
agreements; Decree of the U. S. Military Government for Wiirttemberg-Baden of May 22, 
1945. 

(c) States: Statutes on Factory Councils, substituting with the approval of the High Com- 
mission, for the Allied Control Council Statute [e.g., Rheinland-Pfalz, Landesverordnung 
iiber die Errichtung und die Tatigkeit von Betriebsriten vom Mai 15, 1947 (GVBI. p. 258); 
Hessen, Betriebsrategesetz fiir das Land Hessen vom Mai 31, 1948 (GVBI. Oct. 1, 1948)]; 
Statutes on Labor Courts [e.g., Rheinland-Pfalz, Landesgesetz iiber die Errichtung der Ar- 
beitsgerichte und das Verfahren in Arbeitsstreitigkeiten vom Nov. 6, 1947 (GVBI. 1948, 
p. 105); Hesse, Arbeitsgerichtsgesetz fiir Hessen vom Aug. 27, 1947, as amended by Gesetz 
vom Mar. 30, 1948 (GVBI. 57). Thus far, the highest Federal Labor Court remains to be 
established.]; Statutes on Collective Bargains [e.g., Rheinland-Pfalz, Tarifvertragsgesetz vom 
Feb. 29, 1949 (GVBI. 82)]. 

(d) Bizone: Statute on Collective Bargains [Tarifvertragsgesetz vom Apr. 9, 1949 (Gesetz- 
blatt fiir das Vereinigte Wirtschaftsgebiet, p. 55). This statute remains the law for the most 
part in the Federal Republic]. 

(e) The Federal Republic is discussing at present a draft reunification of all the statutes 
listed above; preparation of federal laws on labor courts and plant organization has reached 
the final stage. 74th Meeting of the Deutscher Bundesrat of Dec. 16, 1951 (p. 815 of the 
Record). 

37 Scheerer, Schaffendes Volk in Rheinland-Pfalz (1949) 106. §6 of the Bizone act (cf. 
footnote 36(d)). Registration of collective agreements is published in the Bundesanzeiger 
(Bonn). 
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The statutes everywhere recognize the associations of labor and of 
employers as parties to the collective agreement; under the Bizone statute 
and the draft of the Federal law, the top organizations of labor and 
management or regional and industrial unions can act as parties.® In 
practice, D.G.B. holds its monopolistic position as the only organization 
of labor admitted to collective bargaining on the basis of an interpretation 
of the word Spitzenorganisation.** D.G.B., however, seldom actually joins 
the collective agreements regularly entered into by region or industry- 
wide suborganizations of D.G.B. and employer groups.*° 

Only the Bizone Act speaks of individual employers as possible parties 
to a collective agreement. In practice, there are no such cases. If in a 
specific situation a plant is not covered by a collective agreement between 
the two groups, the management and factory council might reach a 
temporary collective understanding on wages and other general labor 
conditions usually settled by collective agreement. However, this under- 
standing becomes ineffective as soon as a new collective agreement is 
reached. 

Everything we have said concerning the contents of earlier collective 
agreements could be repeated: agreements have two parts, the one estab- 
lishing the rights and obligations of each participating organization and 
the second declaring norms to regulate the minimum contents of each 
individual employment contract between a member employer and a 
union worker. In addition, the obligations of the two associations to each 
other have been reinforced. An entire system of joint agencies has been 
established, partly operating on the highest policy level, partly on very 
technical problems. Examples include boards of conciliation and arbitra- 
tion, on the one hand, and committees established for the purpose of 
determining the wage-class to which an individual worker belongs based 
on his skill, education, or work,“ on the other. The agreement may give 
these joint agencies even the power to negotiate a new contract or to 
amend the old one. 

The duty to bargain collectively is one of the duties of the organization 
resulting from these special collective agreements or from the Hatten- 
heim over-all agreement, and not a duty of the individual enterprise. At 

% §2, Tarifvertragsgesetz (Bizone); in Rheinland-Pfalz the state constitution prohibits 
collective agreements with individual employers. 

% Degener (Christ. Soz.) Bundestag, 162d Meeting, 1951, p. 6580. 

40 Recently however, one of the higher German labor courts suggested that D.G.B. should 
join all collective agreements, since otherwise an employee loses the protection of collective 
agreements by accepting a job in another field or region. Landesarbeitsgericht Hamm, June 20, 


1950. (4 Westdeutsche Arbeitsrechtspresse (1950) 26). 
‘| As reported to the author by leather experts. 
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all times the German Svzialpariner have relied on social pressure to keep 
individual firms or employers in line with the operation of collective 
bargaining. Indirect legal compulsion of individual employers is provided 
by the threat of being subjected later on to the collective bargain, by 
governmental decree, whether the employer or union participated in the 
negotiation or not. Under German law, a duty is enforceable either by 
means of administrative compulsion or by criminal penalties. The govern- 
mental agencies are required to enforce legal duties whenever a person 
does not comply with the demands of law. Here the government has no 
discretion. Is not the duty to bargain collectively too indefinite to be 
enforced in each case by one of these devices? Is not the legal obligation 
of the contracting parties sufficient? 

The so-called normative part of the agreement entitles every member 
of the union to demand from a member of the association of employers 
the wages and other conditions of employment stipulated by the agree- 
ment. Individual union members acquire this right on the basis of their 
union membership. Any individual agreement between employer and 
worker inconsistent with the collective agreement is void. No right of the 
worker resulting from the collective agreement can be waived by him.” 

The two social organizations are free to determine the contents of the 
agreement. Under the prevailing theory, the collective agreement, even 
as regards government employees, is a private legal contract, limited only 
by the general rules of contract. Recently the problem whether collective 
agreements establish generally binding legal rules or only contractual 
obligations of the parties was raised and remained an open issue.“ 

Freedom of contract in this field leads to entirely new developments. 
We find contracts providing for codetermination of factory councils in 
management beyond the provisions of the statutes on factory councils.‘ 

“ §3, III (Bizone). Rights of workers resulting from substitute wage agreement between 
employers and factory council can be waived. 

* Radtke, “Zum Recht der Betriebsvereinbarung,” 3 Recht der Arbeit (1949) 340. 

“(1) The Bonn Constitution provides for equality between women and men under the 
law. If collective agreements create law, a woman is entitled to make this demand. If, how- 
ever, collective agreements are only private contracts, she has no such right. One court an- 
swered in the affirmative; others have raised doubts. 

(2) The Bonn Constitution guarantees freedom of coalition (the free right to join unions). 
Does this invalidate private contracts inconsistent with this constitutional guarantee? If it 
does, is a negative joining—a nonjoining—protected under this clause of the Constitution? 
If both questions should be answered in the affirmative, union shop and closed shop provisions 


in the collective agreement would be void. If not, both would be legal. Courts disagree on 
both points. 


‘© The statutes on codetermination especially (Hesse, sec. 30, I, 32, II, and 52-55, Betriebs- 


rategesetz, supra: Federal law on codetermination in the coal and steel industries of May 21, 
1951). 
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We find other contracts which limit the rights of factory councils by pro- 
viding for other methods of collective understandings on factory regu- 
lations. Under German legal opinion, collective agreements prevail over 
the rights and powers of factory councils.*® We find contracts providing 
for increase of wages—in a past period, covering even employees who left 
their jobs in the meantime. Even hours of labor can be extended by the 
collective agreement. The present trend of union centralization is most 
unfavorable to the idea of factory councils. We find other contracts pro- 
viding for all conditions of employment but wages (Manteltarif). The 
wage figure remains subject to continued observation and revision, 
especially during inflationary periods. Finally, we find agreements cover- 
ing only certain points. It is necessary to stress that unions remain free 
to strike during the contractual period in order to reach a settlement on 
an issue not covered by the agreement.‘ 

We have seen clearly that collective agreements bind only the parties 
to the agreement and that they determine only the contents of individual 
employment contracts between members of the unions and members of 
the employers association. What about employers who leave their organi- 
zation? What about workers who become active nonjoiners? Under the 
law of the United States, the parties may agree that within a certain 
short period after signing the collective agreement the unorganized (or 
not duly organized) employees must join or lose their job (union shop). 
American Military Government in Germany found the old German 
method very harsh, i.e., subjecting unorganized individuals (labor or em- 
ployers) by governmental decree to the rules of the collective agreement 
for the period of such agreement. In a long fight, German and American 
authorities reached a compromise, under which the government can issue 
such a decree only if at least 50% of the workers are subject to the col- 
lective agreement by the effect of the contract itself and if the public 
interest demands an extension of the agreement to those not included. 
Such a decree presupposes the existence of a valid collective agreement 
between two groups or the labor group and an employer. That is also the 
case if the collective agreement has been the result of an award of the 
contractual arbitrators. The issue of the validity of the contract or the 
award can always be raised if the governmental decree comes under 
attack before the labor court or the administrative court. Is the old 
German method actually so different from the union shop idea of the 


46 Landesarbeitsgericht Frankfurt, Sept. 20, 1951, 4 Westdeutsche Rechtsprechung 
(1951) 18. 

47 Sinzheimer, H. Grundziige des Arbeitsrechts (1927) 265. 

8 Karpf (Christl. Soz.) 162d Meeting of the Bundestag. 1950, p. 6579. 

49 Interesting example: the case of the collective agreement between the Bavarian metal 
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Taft-Hartley Act? I doubt it. The decree of the government based on a 
prevailing public interest is an administrative act, subject to the rules of 
the state administrative procedure acts. Any interested person may 
object and bring the case to a final determination by an administrative 
tribunal.®° In this instance, we observe a return to the early Weimar 
practice of using governmental power for private ends. Recent Bonn 
parliamentary discussions seem to indicate that some employers and a 
few employees appreciate their chance to escape social compulsion by 
stepping out before the collective act is finally completed. It is planned to 
overrule the Military Government compromise and again to give the 
government—today rather inclined to accept labor-management com- 
mands—general power to extend collective agreements between the 
Sozialpartner to all unorganized labor as well as to management. The 
Sozialpartner retain control anyhow, since they can change or abandon 
the collective agreement at any time and thereby make the governmental 
decree ineffective. The whole method depends on union-employer-govern- 
ment co-operation. The collective agreement can be extended only to 
those employment contracts of unorganized persons which are clearly 
related to the pertinent collective agreement, 7.e., in the city or industry 
affected. 

Let us now turn to the problem of interpretation and enforcement of 
collective agreements as well as collective factory understandings. Again 
we find a gap between social facts and so-called law. The statutes of the 
Allied Control Commission and of the States provide for interpretation 
and enforcement by labor courts now established (under Allied pressure) 
under the supervision of the executive branch of the State Govern- 
ments.®* These courts, with lay representation in the first instance, are 
authorized to act whenever differences arise between the two groups, or 
members of one group, or members of one group and members of another. 

However, labor courts have only in a very few cases interpreted or 
enforced collective agreements or understandings. The Sozialpartner have 
set up their own private system of arbitration, which in fact has exclusive 
jurisdiction. 


industry and the regional metal union was brought by objection of an individual to the Ba- 
varian administrative tribunal (§51 State administrative court act of Sept. 25, 1951, GVBI. 
281). The Tribunal limited the effect of the decree, published in Bundesanzeiger of Oct. 26, 
1951. 

50 Forsthoff, Lehrbuch des Verwaltungsrechts (1950) 400 ff. 

51 Cf. footnote 48. A recent statute (Jan. 11, 1952, BGBI. I, 19), allowing the government to 
issue such decrees “‘in case of special emergency,”’ moves in this direction. 

® Rosenberg, Lehrbuch des deutschen Zivilprozessrechts (1950) 56. 

53 Sec. 67 of the statute of the Allied Control Council relating to Labor Courts permits 
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Side by side with these private tribunals are private mediators. Under 
the Hattenheim Compact, the Sozialpartner promised not to resort to 
governmental instrumentalities in this field. Thus, it is sought to prevent 
the resurrection of compulsory arbitration and of dictated social agree- 
ments. Can this attempt be successful in the long run, considering the 
tremendous bureaucratic powers concentrated in the two social groups? 
The first real test, the Hesse metal worker strike, in the fall of 1951, 
was not too encouraging. The Hesse strike makes us wonder how such 
strongly organized social powers can settle real conflicts. Will they not 
necessarily rely on governmental decision?*®® 

The strike is a valid weapon of unions in actual conflict concerning 
conditions of employment, to be exercised, however, within the prin- 
ciples of fair play and in full observance of the public interest.°* Once a 
collective agreement is reached, strikes on issues settled by the agreement 
are breaches of contract, resulting in union liability. When the agreements 
provide for mediation or arbitration, strikes are breaches of contract 
whenever they interfere with any stipulated jurisdiction of the contractual 
agencies. While government employees on a contract basis have the same 
status as other workers, the right to strike of those employed in public 
utilities is limited. And strikes for political reasons are breaches of existing 
agreements. 


III 


The crucial problem is indeed how public peace can be assured in a 
society in which monopolistic powers of such tremendous scope exist. 

Theoretically, it might be possible to transform the two organizations 
into agencies of public administration, subject to public and judicial con- 


the establishment of private arbitration boards to interpret and enforce collective agreements. 
Art. III of Law No. 35 goes even beyond this: The governments concerned are called upon to 
support the reaching of an agreement on procedure to negotiate collective agreements and to 
decide litigations on interpretation and enforcement of those agreements. Certainly only the 
organizations themselves and their members are subject to these tribunals. Whenever the 
effect of collective agreements is extended by governmental decree to unorganized persons, 
the provisions on private tribunals are not included in the extension. Fitting, Das Arbeits- 
gerichtsgesetz von 1946 (1947) 107. It is unlawful to establish arbitration tribunals by col- 
lective factory understandings (Decree of the Central Office of Labor of March 11, 1948, 48 
Arbeitsblatt fiir die Britische Zone, p. 122). However, arbiters can be selected to pass on 
justification for discharges of laborers. 

5 Handelsblatt, Sept. 10, 1951. 

55 A recent statute of January 11, 1952 (BGBI. I, 17) authorizes the Labor Department, 
with the consent of a “bipartisan” Committee, to dictate general rules on employment con- 
tracts where neither union nor employer organizations exist and the establishment of 
minimum rules appears necessary for the protection of labor. 

56 Reichsgericht in Zivilsachen, v. 104, p. 318. 
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trol. Collective bargains between these two groups could be subjected to a 
public scrutiny similar to our rate making process. Even practically, such 
a method might be helpful for some time. 

However, all these legal devices would fail if these two power machines 
remain what they are: mechanized groups that are ends in themselves. 
We have to admit that it was a most logical development from the present 
set-up for D.G.B. to recently submit a program on collective agreement 
in the government itself. In a further development of a Weimar idea, 
they wish to establish an economic council dealing with all questions of 
economic and social policy, in which council the union wishes to have 
almost 50% of the votes. The State of Hesse and, for the coal and steel 
industry, the Federal Government® have enacted statutes which subject 
management to continuous collective bargaining with factory council and 
union on management itself (so-called codetermination). This point is 
being pressed by the unions in the Federal Parliament. 

However, since the federal statute became effective only in January 
1952, its practical effects cannot be reported. It should not be overlooked 
that the coal, steel, and iron field, under British Military Government, 
was run by a semigovernmental body, composed of representatives of 
labor and management. In Germany, the coal, iron and steel industry is 
to be run under the rules of the Schuman Plan. For years, the problem 
of nationalization will remain. 

Even the most enthusiastic friend of this statute must admit that 
nothing in the history of the German labor law tradition justifies such a 
step, practically making the continuance of a free enterprise system of 
any kind impossible. The whole problem could arise because of the socio- 
logical structure of unions and management. In Germany they both have 
the tendency to become servants of anonymous powers, machine tools. 
The sharpest criticism of such a statute is its inconsistency with any 
workable economic order. The suggested boards of information and con- 
sultation between labor and management, as well as the new joint pro- 
duction committees are quite on another level. They can exist in an order 
such as ours. 

This paper should not be completed without contrasting the Western 
German law with that of the Eastern Zone of Germany. I feel two handi- 
caps in this respect: the Eastern material available here is much more 
limited than the Western, and a combined discussion of institutions as 
different as the process of collective bargaining in the East and West 


57 Hessisches Betriebsrategesetz of V/21/1951. 
8 Bundesgesetz of V/21/i951 iiber das wirtschaftliche Mitbestimmungsrecht in den 
Unternehmen der Bergbau- und der Ejisen- und Stahlerzeugenden Industrie (BGBI, 341). 
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must be misleading. Lawyers are often tempted to be satisfied with exter- 
nal similarities of institutions which indeed serve entirely different pur- 
poses. The basic statute on collective bargaining enacted in Eastern 
Germany® appears to be almost identical with the law of the Western 
Zone. The only distinction seems to be that in the East government 
approval of collective bargaining is essential to the validity of the contract. 
Indeed, in 1949 and 1950, the practice in Eastern Germany, in regard to 
private and “people’’-owned enterprises, followed the same pattern as it 
did in Western Germany. Since 1950, the official labor papers often repeat 
the thought that collective agreements between management and union 
on problems of wages and other social conditions are an institution of the 
capitalistic world, a temporary truce between classes.*° In the socialistic 
system, this institution as well as all social legislation on employment 
becomes allegedly unnecessary, since labor supposedly obtains its full 
share in the national product by virtue of the social system itself. Only 
in the remaining field of private enterprise—which is continuously nar- 
rowed—is collective agreement necessary. However, even here, the pur- 
pose of this institution is changed. Today, its principal task apparently 
is to bring the private businessman into line with the governmental plan. 
He is brought, by this device, under direct control of a governmental 
“party” machine, the union (F.D.G.B.). 

In “people”-owned plants much stress is given to the collective factory 
understandings,® which aim at fullest possible exploitation of the personal 
and substantial wealth of the nation. By co-operation higher productivity 
of the plan is sought. The savings, resulting from this co-operation are 
added to a so-called ‘Directors’ Fund” which is to be spent for hygienic 
installations of the plant, hospitals, and vacations, etc. Wages, however, 
are fixed by governmental decree. Collective agreements give labor a 
right to codetermination in all questions of production, calculation, and 
sale, especially the control over the performance of contracts with 
“Deople”-owned plants. The student of national socialistic labor law— 
excluded from this article since it was not “collective agreement”—will 
find very many parallel lines between the two systems. 

Germany remains a puzzle in labor law. The importance of the problem 
is obvious: in Western Germany out of a total population of 47,581,000, 
14,720,600 are employed in some enterprise. The impact of 1,893,000 
unemployed is being felt too. 





59 Holling, Sozialrecht in der sovjetischen Besatzungszone, 1949. 

60 Paschersnik, Der Kollektivvertrag in der U.S.S.R., 6-7, Berlin 1951; (1952) 6, Die 
Arbeit, p. 129 (East). 

61 Anton Daddasch, Der Betriebskollektivvertrag und die Sorge um den Menschen 
(1952) 6 Die Arbeit (East) p. 1. 














CHARLES A. REYNARD 


Collective Bargaining and Industrial Peace 
in France 


Fun PURPOSES OF ORGANIZATION and, it is hoped, a more orderly pres- 
entation of the subject, this paper is divided into six main parts, several 
of which, in turn, are further subdivided. The first of these parts discusses 
the place of law in the ordering of labor relations and the nature of recent 
trends in France; the second treats of the collective bargaining process 
itself, and is subdivided into three subsections (freedom of collective 
bargaining, duty to bargain collectively, and the methods and parties to 
bargaining); the third deals with the contents of collective agreements; 
the fourth with the effect of such agreements (upon the parties, individual 
employers and employees, and outsiders); the fifth with the enforcement 
and interpretation of collective agreements; and the last with the right 
to strike. 


I. PLACE OF LAW IN THE ORDERING OF LABOR RELATIONS 
AND THE NATURE OF RECENT TRENDS 


It is essential to an understanding of the law which regulates any phase 
of human activity in any society, that one have an appreciation of the 
social, political, and economic conditions which prevail in that society. 
This is particularly the case in the field of labor relations; and especially 
significant in a study of that subject in France. It is not, of course, the 
purpose of this paper to consider political, social, or economic ideologies, 
but some brief mention must be made of them if one is to understand why 
collective bargaining is a more potent force in America today, just 
sixteen years after Congress embraced it as a national policy, than in 
France where a similar policy was declared in 1884 (or possibly as early as 
1864, with some exceptions). 
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Features of American and European Labor Law: A Comparison,” 26 Notre Dame Lawyer 389 
(1951); Riesenfeld, “Recent Developments of French Labor Law,” 23 Minnesota Law Review 
407 (1939); and Sturmthal, “Collective Bargaining in France,” 4 Industrial and Labor Rela- 
tions Review 236 (1951). 
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Some of the factors which have been influential in arresting the develop- 
ment of collective bargaining in France are: 

(1) The small enterprise economy of French Industry. France has not 
developed mass production industry on the same scale as in other Euro- 
pean countries or America. As late as 1931, of 1,600,000 registered in- 
dustries, 64% had no paid employees; 34% had less than 10 employees, 
and only .5% (80,000) employed more than 100 persons. 

(2) The French spirit of individualistic liberty was opposed to the very 
basic concept of collective bargaining; the theory of class struggle for 
domination looked upon collective bargaining as a reprehensible form of 
collaboration. Collective bargaining is impossible without concerted action 
of the workers. 

(3) Inter- and intraunion friction of a political nature (primarily over 
the issue of Communism) has dominated the French scene since as early 
as 1921, with devastating results. 

(4) A final and forceful factor which explains in large part the contrast 
between the French and American experience is the rapid and early 
growth of social legislation, which supplied many of the objectives for 
which American unions have had to struggle. This embraces not merely 
minimum wages and hours, workmen’s compensation, unemployment 
insurance, which have ultimately (but only recently) been adopted here, 
but such things as sick leave, paid holidays, vacations, severance pay, 
discharge notice, and the French counterpart of the German and Austrian 
works councils. 

Present day French labor law traces its legislative development at 
least as far back as 1791 when the Assembly of the Revolutionary period 
enacted two statutes, the first of which abolished the guilds which had 
exercised a monopolistic control over industry, and the second of which 
forbade the organization of workers. Both of these measures were consistent 
with the individualistic spirit of the French Revolution, which placed 
strong emphasis upon the liberty of the individual and construed it to 
extend to the “liberty to work.” The French Penal Code of 1810 also con- 
tained an article prohibiting the concert of action of workers aimed at 
the improvement of working conditions. A reversal of this legislative 
trend began in 1864, when a statute was enacted limiting the application 
of the Penal Code provision just mentioned, and impliedly recognizing 
the right of workers to organize for mutual self-improvement for limited 
purposes. In 1884, the remaining provisions of the Penal Code restricting 
the rights of organization were removed, and unions were recognized as 
legal personalities with some restrictions. This act gave rise to a number 
of perplexing problems which plagued the courts in cases involving the 
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recognition and enforceability of collective agreements. In 1919, the 
French legislature adopted its first comprehensive enactment in the field 
of labor law; it became the French Labor Code. It substantially codified 
the rules, which had been emerging in the courts, with some clarification 
and enlargement, established formal requisites for collective contracts, 
declared who was to be bound by such agreements, defined the scope of 
permissible individual agreements, declared the nature of the obligations 
created, and designated the parties who might sue for the enforcement of 
such contracts. 

Between 1919 and 1936, the date of the next significant legislative 
enactment in this field, two important events took place. First, the CGT’, 
most influential and largest of the French labor unions, split into two 
factions, the CGT and the CGTU?, due to political differences precipitated 
by the issue of Communism. With labor’s forces thus divided, collective 
bargaining sank to an extremely low ebb. Second, the financial crisis of 
the early thirties contributed further to the depressed condition of collec- 
tive bargaining. This led ultimately to a reunion of the forces of labor 
(back into the CGT) which supported the Popular Front forces in the 
election which swept that party into power in 1936 and, following a series 
of paralyzing sitdown strikes, led to the Accord of Matignon. This accord, 
which takes its name from the hotel in which it was adopted, resulted 
from a meeting of the leaders of French labor and industry presided over 
by the newly elected Prime Minister Leon Blum. By the terms of this 
agreement, both management and the unions agreed to the immediate 
conclusion of collective bargaining agreements, to a substantial adjust- 
ment in wages, and to the establishment of grievance machinery as well 
as other procedures for collective bargaining. Mr. Blum, on behalf of the 
government, agreed to attempt to secure the adoption of legislation to 
implement the agreement. 

The Act of 1936 adopted the essential provisions of the Accord, and 
was the first instance in which the French government actively sought to 
promote collective bargaining. It contained two significant features which 
will be discussed later in detail: (1) a specialized type of bargaining proc- 
ess—“by the most representative organizations,” and (2) the principle 
of governmentally administered extension of contracts so concluded to 
outsiders who did not participate in the negotiations. 

This Act gave an amazing impetus to the collective bargaining process 
—by mid-1937, 4,282 agreements were in effect, whereas, during the de- 
pression period of 1930-1935, only 22 new contracts were concluded per 





1 Confédération Générale du Travail. 
2 Confédération Générale du Travail Unitaire. 
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year, as an average. But even this stimulus did not provide lasting in- 
dustrial peace, and a further wave of strikes followed, especially when 
prices began to spiral and it was found that wages—even under the new 
system—did not keep pace. It should be added that employer resistance 
also stiffened. As a consequence, the government turned to compulsory 
arbitration, in a series of two statutes (December 31, 1936, and March 
4, 1938). 

During the period of World War II, the free trade-union movement was 
completely abolished in France by the Vichy regime in 1941, and its post- 
war restoration was controlled in minute detail by the Act of 1946, which 
reflected governmental fear that truly free collective bargaining would 
result in uncontrolled inflation. The most recent enactment which regu- 
lates the collective bargaining process is the Act of February 11, 1950. 
In many respects it is substantially similar to the Act of 1936. Its pro- 
visions will be discussed in detail in the ensuing portions of this paper. 


II. THE BARGAINING PROCESS 
A. FREEDOM OF COLLECTIVE BARGAINING 


Aside from the period covered by the Vichy statute of 1941, French 
labor has, in general, been free to bargain collectively since 1884. The 
acts of 1884 and 1919 affirmed this in principle, although they did little 
to bring it about as a reality. The 1936 statute affirmatively promoted 
the process. 

The adoption of compulsory arbitration in 1936 and 1938 constituted 
a restriction upon the freedom of collective bargaining, as did the ex- 
tension provisions of the 1936 statute adopted after Matignon. 

The preamble to the French Constitution of 1946 contains a number 
of guaranties to the worker, some of which bear resemblance to the 
provisions of Section 7 of our own Labor Management Relations Act of 
1947, and some of which go further. It provides in part: 


It (the French people) further proclaims as most vital in our times the follow- 
ing political, economic and social principles: . . . 

Everyone has the duty to work and the right to obtain employment. No 
one may suffer in his work or his employment because of his origin, his opinions 
or his beliefs. 

Everyone may defend his rights by trade-union action and may join the 
union of his choice. 





3 Title I, Secs. 31-31(zc), of the Act dealing with collective contracts is incorporated in the 
Code du Travail, Book I, Title II, c. IV bis. 
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The right to strike may be exercised within the frame work of the laws that 
govern it. 

Every worker through his delegates may participate in collective bargaining 
to determine working conditions, as well as the management of business... . 


An Act of 1945 requires employers to consult with works committees 
on all questions concerning management and progress of the affairs of the 
business as well as profits. An Act of 1946 gives the works committee the 
right to avail itself of the assistance of accountants who have the right 
to examine the employer’s books. 

The Act of 1946, the first postwar step toward the restoration of free 
collective bargaining, was an exceedingly cautious one. In the first place, 
wages remained subject to the control of government; the American 
counterpart is to be found, of course, in the wage increase control powers 
vested in the War Labor Board of World War II, and the present Wage 
Stabilization Board. No collective agreement could become effective 
without the approval of the minister of labor. And finally, his approval 
carried with it the automatic “extension” of its terms to all occupations 
or branches of the industry within the locality or limits laid down in the 
agreement; thus such agreements took on the effect of public regulation 
insofar as the nonparticipating parties were concerned. 

Even under the 1950 Act, and because of the nature of the bargaining 
process (to be discussed in a moment) and due to the extension of contract 
terms to outsiders, complete freedom of collective bargaining as we under- 
stand it does not exist. In America, this freedom contemplates bargaining 
on a unit, plant, or company basis (with some exceptions) between repre- 
sentatives of the parties most intimately concerned. 

Finally, there is the restriction of compulsory conciliation—a feature of 
the 1950 Act which rejected compulsory arbitration—which is comparable 
in some respects to the American provision contained in Section 8(d)(3) 
of the Labor Management Relations Act, applying to contracts already 
in existence. 


B. Duty To BARGAIN COLLECTIVELY 


Although it may be said categorically that French law imposes no 
affirmative duty to bargain in language comparable to that found in 
Sections 8(a)(5), 8(b)(3), and 8(d) of our Labor Management Relations 
Act, a somewhat similar obligation may be spelled out as a matter of 
implication from several of the provisions of the 1950 Act. 

In the first place, as previously mentioned there is a duty to submit 
“all collective labor disputes . . . to conciliation proceedings. These pro- 
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ceedings can be instigated, in case of conflict, by one of the parties, or the 
minister or the prefect.’ 

A second duty to bargain may be inferred, although it is certainly not 
tacitly imposed nor sanctioned by the Act, from the language of Articles 
31(f) and (h) which set forth the method of procedure by which collective 
agreements are to be concluded. These Articles authorize the minister of 
labor to convene mixed commissions for the purpose of negotiating col- 
lective agreements—a carry over from the 1936 Act. Such commissions 
may be convened at the request of either of the parties to the employment 
relationship, or upon the initiative of the minister himself, and it would 
seem obvious that, if these commissions are to fulfill their purpose, at- 
tendance and good faith participation in the negotiations would be re- 
quired. However, the law is silent on this point and no sanctions are set 
forth. This poses the question whether the present law will actually pro- 
duce industrial peace. Experience under the 1936 Act demonstrated that 
total reliance upon the voluntary action of the parties was ineffectual, 
and it became necessary to adopt compulsory arbitration. To date the 
results of the new Act have not been too encouraging.® 


C. METHODS AND PARTIES IN BARGAINING 


Negotiations for the conclusion of collective agreements in France are 
customarily carried on between organizations of employers on the one 
hand and organizations of the unions on the other,—‘“‘mixed commissions,” 
as they are designated by the law. This is in marked contrast to the system 
in America where, with some notable exceptions, negotiations proceed 
between the single union which is the designated bargaining agency and 
the individual employer in whose enterprise the appropriate bargaining 


‘Ch. II, Arts. 5 and 6. Articles 7 and 8 spell out the procedure and the nature of the obli- 
gation in further detail as follows: 

Art. 7. The collective agreement should contain provisions on procedures under the con- 
tract per conciliation according to which labor disputes shall be regulated when they occur 
between employers and employees bound by the agreement. 

Art. 8. Labor disputes which have not been submitted to regular conciliation procedure 
either under a collective labor agreement or an accord, shall obligatorily be brought before a 
national or regional commission of conciliation. 

The national and regional conciliation commissions are composed of employer representa- 
tives and employees of equal number and also at least three representatives of public powers. 

The national commission is presided over by the minister of labor or by his representative, 
the regional commission by the divisional labor inspector. 

(Agricultural provisions.) 

Administrative rules govern the composition, function, and jurisdiction of these commis- 
sions. It can prescribe organization for departmental divisions. 

5 Powell, “Activities of French Labor Unions in 1949-1951,” 72 Monthly Labor Review 
642 (1951). 
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unit exists. The French law does permit individual plant agreements of a 
limited nature and under restricted circumstances. The two methods of 
bargaining will be discussed separately. 

(1) Contracts concluded by “mixed commissions” are negotiated by 
representatives of “the most representative organizations” of both em- 
ployers and employees. In the case of unions, the “most representative 
organizations” are selected on the basis of: 


number of members, 

independence, 

amount of fees, 

experience, maturity and seniority, 
attitude during the German occupation. 


All are factors to be considered by the minister of labor in determining 
which are the most representative organizations, Art. 31(f). And, as under 
the 1936 Act, the result is that more than one union usually participates 
in the negotiations. 

(a) National commissions (and agreements). The minister of labor can 
call a mixed commission on a national level on his own initiative or if he 
is asked to do so by one of the national organizations. But he is not 
obligated to do so. He can therefore determine the scope of the negotia- 
tions along lines he deems most preferable—by refusing to call a national 
commission where he prefers negotiations on a regional basis. This pre- 
vents undesirable overlapping. 

Once the “‘most representative organizations” are defined, how are the 
mixed commissions to be constituted? Do agreements have to be individ- 
ually concluded with each of the professional (craft)categories that will 
be covered? Under the 1936 Act, agreements had been frequently con- 
cluded by professional categories, and the Superior Court of Arbitration 
had expressly recognized this right. This was a much mooted and discussed 
problem in the enactment of the 1950 Act. The answer, however, is that 
there can be but one collective contract—that which is concluded by the 
mixed commission—and thereafter there can be no separate collective 
agreements concluded by professional categories, Art. 31(f). There is, 
however, a provision that, after the collective agreement has been con- 
cluded by the mixed commission, supplementary agreements may be 
signed for each professional category, to determine the special conditions 
of work for these employees. They are negotiated by representatives of 
the “most representative organizations”, and they are extensible, Art. 
31(h). 


Each representative organization which is to participate in the mixed 
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commission is entitled to compose its own delegation. In its own interest 
and after having given each professional category the right to present its 
defense, it is called upon to affirm representation of the principal profes- 
sional categories in its delegation. The possibility of concluding supple- 
mental agreements gives these special groups the further opportunity to 
obtain special provisions relating to their own working conditions. 

(b) Regional and local agreements. An organization which meets the 
statutory test of “most representative” at the national level is also allowed 
to participate in regional and local commissions, even though it may well 
be that it does not possess membership in a significant number in the 
region or locality affected. The government had proposed a more realistic 
designation, but it was not acted upon and the provision mentioned was 
adopted without discussion—a most significant contrast to American law 
which embraces the principle of majority rule. 

The minister of labor does not possess the discretionary powers with 
respect to calling mixed commissions at regional and local levels that he 
possesses at the national level. 

If the parties are unable to come to agreement, they must resort to 
conciliation. In the absence of any applicable agreement controlling the 
form of the conciliation procedure, the law provides machinery: national, 
regional, and local commissions, each consisting of an equal number of 
employer and union representatives, designated by the “most representa- 
tive” organizations, and up to three governmental representatives. Sec- 
tion 8(d) of our Labor Management Relations Act of 1947 contains a 
slight parallel in its requirement that, in fulfillment of the duty to bargain 
collectively, the parties to an expiring contract who wish modification 
must serve notice on the other, as well as upon mediation and conciliation 
officials. There is not, however, any duty to conciliate. 

Voluntary arbitration machinery is also provided—on a similar basis. 

(2) Contracts concluded at the plant level are permitted for adaptation 
of applicable national, regional, or local agreements to local conditions, or 
to the extent that they grant more favorable terms to employees. 

In absence of national, regional, or local agreements, contracts (accords) 
covering only wages may be entered into on a plant basis. Article 31(a) 
provides: ‘“‘The collective agreements determine the scope of applicability. 
It may be national, regional or local,” i.e., not plant. There can be no such 
thing as a plant collective agreement, only ‘“‘wage accords.” The American 
experience is the complete reverse, as the “appropriate unit” for which 
contracts are negotiated will be a plant (or even a department thereof) in 
most cases. 
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III. CONTENT OF COLLECTIVE AGREEMENTS 


Article 31(g) provides that the national collective agreements must 
provide: 


1. A guarantee to individual employees of the freedom to organize, and to 
express opinions. 

2. Compliance with applicable minimum wage payments by professional 
occupations. 

3. Procedures and provisions for the hiring and discharging of employees, 
valid only to the extent that they do not infringe upon the rights mentioned in 
(1) above. 

4. Term of notice for discharge. 

5. Machinery for the election of delegates for personal and joint councils. 

6. Paid holidays, and leaves. 

7. Clauses relating to revision, modification, and revocation of all or parts 
of the collective agreement. 

8. A procedure for conciliation and settlement of collective disputes. 

9. Apprenticeship provisions. 

10. Special provisions for women and children (equal pay for equal work). 


In addition to the above, it is also provided by Article 31(g) that na- 
tional agreements ‘‘may, should the occasion arise, also contain, without 
being limited to, the following provisions:” 


1. Special working conditions, such as 
a. Additional hours (overtime), 
b. Rotation of work (shifts), 
c. Night work, 
d. Sunday work, 
e. Holidays. 
2. The general conditions of remuneration of work rendered by the interested 
classes (wage schedules). 
. Bonuses for length of service and devotion to work (merit increases). 
. Reimbursement for professional expenses. 
. Reimbursement for displacement. 
. Employment during slack periods for certain categories of employees and 
their remuneration. 
7. Added conciliation provisions. 
8. Retirement provisions. 


nun — W 


Article 31(i)(2) provides that “In the apposite case, Art. 31(g) above, 
adapted to the regional and local framework, applies to the regional agree- 
ments and, where there is no regional agreement, to local agreements.” 
Thus, the same provisions apply as to content of national contracts. 
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No comparable provision is to be found in our law, and in general such 
measures are opposed by representatives of both management and labor. 
The National Labor Relations Board does look to the substantive pro- 
visions of a contract, however, when it is asserted as a bar to representa- 
tion proceedings, to determine whether it is truly representative of real 
collective bargaining.® 


IV. EFFECT OF COLLECTIVE AGREEMENTS 
A. On PARTIES 


(1) Who are parties. All persons are bound by the agreement who have 
signed it personally or who are members of the signing organizations. The 
agreement also binds the organizations which adhere to it (i.e., signify 
their intent to be bound by it without becoming members of the signing 
organizations), as well as those who, at one time or another, become mem- 
bers of these organizations.’ 

(2) No exculpation from other laws. The agreement may contain pro- 
visions more favorable to employees than the laws and regulations in 
force. It cannot, however, abolish regulations of a public nature defined 
in these laws and regulations.® 

A similar result obtains in this country by virtue of case law. In the case 
of Jewell Ridge Coal Co. v. Local 6167°, the Supreme Court of the United 
States held that the time spent by coal miners in traveling underground 
from the portal of the mines to their accustomed work places constituted 
“hours worked” for the purpose of computing total weekly hours and 
overtime compensation under the Fair Labor Standards Act, despite the 
fact that the collective bargaining agreement between the employer and 
the union (and long-standing custom in the industry) did not so regard the 
time thus consumed. Similarly, in the case of Walling v. Harnischfeger 
Corp.,'° the Court held that certain “incentive bonuses” or “piecework 
earnings,”’ paid in addition to basic hourly rates, were in fact a part of the 
compensation, notwithstanding the provision in the collective bargaining 
agreement creating them, which expressly stated that “the parties agree 
that, for all purposes, the regular rate of pay at which each employee who 
participates in an incentive plan is employed, is the base rate of such 
employee.” 


6 Peoria Wholesale Liquor Distributors, 74 N.L.R.B. 208 (1947) and Bell Cabinet Com- 
pany, 73 N.L.R.B. 332 (1947). 

™Note 3 supra, Art. 31(e). 

8 Tbid., Art. 31(a). 

9 325 U.S. 161, 65 S. Ct. 1063, 89 L. Ed. 1534 (1945). 

0 325 U. S. 427, 65 S. Ct. 1246, 89 L. Ed. 1711 (1945). 
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(3) Duration. The contract may be for a definite or indefinite period; 
if for a definite period, this period may not exceed five years; “In the ab- 
sence of a contrary provision, an agreement for a definite period, which is 
about to expire, continues its effects as a collective agreement for an 
indefinite period.””" 

The collective agreement for an indefinite period may be terminated 
by the will of one of the parties; it must prescribe the forms and times 
when it may be denounced, renewed, or revised. It must particularly in- 
dicate the period of notice which should precede denunciation. 


B. On INDIVIDUAL EMPLOYERS AND EMPLOYEES 


The 1946 Act eliminated a considerable degree of confusion, which had 
previously beclouded this issue,"* by providing that the collective agree- 
ment should have binding effect upon the whole establishment (when the 
employer was bound) within its occupational sphere, so that the terms of 
the contract affected al] employees, members and nonmembers alike. It 
was permissible for the parties in such a situation to agree to terms more 
favorable than those conferred by the collective agreement. 

This latter feature has been preserved in the 1950 Act by Article 31(e), 
which provides that, when the employer is bound by the terms of a collec- 
tive agreement, the terms apply to labor contracts concluded with him 
(i.e., with workers who may not be members of the contracting union 
organizations). In any establishment covered by the scope of application 
of a collective agreement, the provisions of this agreement are imposed 
on relations originating from individual or gang (team) contracts, except 
in case of more favorable regulations. 

From this it follows that all members of a union which participates in 


Note 3 supra, Art. 31(b). 

2 The 1919 Act provided that a person bound by the agreement must apply it to his legal 
relations with third parties, unless there was a specific clause to the contrary. 

Two situations had to be considered: 

(1) Where both employer and employee were bound by the statute: the collective agree- 
ment could not be abrogated by individual agreements, in sharp contrast to the previously 
existing law. 

(2) Where only one of the parties was bound by the agreement: the party thus bound was 
presumed to have applied the agreement, unless he stipulated to the contrary; but if he did so 
he was liable in damages. 

The system of the statute was consequently that the employer could stipulate in the col- 
lective agreement that he wanted to apply it only to the members of the contracting union. 
If he did so, he was free to make individual contracts with outsiders; if he failed to do so, he 
could still make valid contracts at variance with the collective agreement; but he was pre- 
sumed not to have done so, and if he had explicitly done so, he was liable in damages for fail- 
ure specifically to secure this right in the collective agreement. The 1936 Act apparently made 
no significant change in this respect. 
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the making of a regional or local collective agreement will not auto- 
matically become entitled to its benefits. If they are employed by an 
employer who is not a member of the signing organization, does not 
himself sign, or adhere to the agreement or become a member of the sign- 
ing employer organization, the contract is inapplicable to them, unless 
its terms are “extended” to cover the employer’s establishment in the 
manner described in the next subsection. 


C. ON OUTSIDERS 


The 1936 Act introduced the concept of extension to outsiders—by the 
minister of labor to “all employers and employees of the trades and 
regions covered by the field of application of the collective agreement.” 
This device originated in New Zealand in 1894 and was adopted by 
Germany in 1915 (it had been proposed and rejected in France in 1919). 

The decree could be made by the minister of labor only after consulta- 
tion with the National Economic Counsel, following publication in the 
French Journal Officiel, and upon invitation to the persons and groups 
concerned to take action required. The minister’s decree was subject to 
review as to legality—i.e., whether the unions involved were “the most 
representative,” whether the plants concerned were a “determinate 
branch of the industry,” whether the contract possessed the required 
legal contents. 

This, of course, is a form of governmental regulation, since the agree- 
ments are thus imposed upon the parties by force of law, but it retains a 
consensual flavor by reason of the fact that the agreements which are 
thus extended, are usually (but not necessarily) negotiated by representa- 
tives of the interests affected. 

The 1946 Act made four main changes: 

(1) No contract could come into existence unless approved by the 
minister of labor. (Removed consensual element, and was a bulwark 
against inflationary fears and pressures). 

(2) Wages, at least provisionally, were to be regulated by government. 

(3) The agreement had binding effect on the whole establishment within 
its occupational scope, so that terms of the contract affected all employees 
of this class, members or nonmembers of the union alike. Terms of in- 
dividual agreements, unless they were more favorable to employees, were 
ineffective. 

(4) A hierarchy of collective contract norms was established: 

(a) The “most representative organization” proviso made possible 
only those contracts negotiated by organizations receiving this 
designation. 
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(b) Territorial aspects: company contracts could be entered into 
to the extent only that national, regional, and local contracts 
gave leeway to particular stipulations. 

Only one collective agreement was concluded under the 1946 Act—with 
the bank clerks—and there were serious strikes in 1947 and 1948, indi- 
cating the need for further legislation. The reasons for the collapse of 
collective bargaining at this time were threefold; (1) wages, which are the 
principal concern of the workers, were frozen by government, (2) national- 
ized industries were exempted from the operation of the 1946 Act, and 
(3) internal union strife, a traditional obstruction to effective collective 
bargaining in France, reached new heights. 

In the interim, price controls had been removed, the government felt 
that decontrol of prices justified decontrol of wages, and many other 
forces also contributed to pressure for new legislation. At the same time, 
the government feared that the release of totally free collective bargaining 
too suddenly would precipitate deflationary forces which might disturb 
the economy. 

Under the 1950 Act, only the national, regional, and local contracts, 
concluded by mixed commissions, previously discussed in connection with 
the bargaining process, may be extended—being made by unions which 
are the “most representative” in the industry for that territory. On the 
other hand, however, ordinary contracts (on a plant basis) are restricted 
to the parties thereto, and to any other organization of the same branch 
by adhesion (i.e., declaration of accession to the contract). 

Once a contract is extended, its terms become applicable to all plants 
of the industry within the territory covered by the agreement, and it 
supersedes all ordinary contracts (wage accords). 

The procedure for extension is substantially similar to that of 1936, 
except that the minister of labor now consults with a different agency 
prior to issuing his extension decree—the High Commission of Collective 
Contracts, instead of the National Economic Council as under the 1936 
Act (this was the subject of a lively controversy during the legislative 
enactment). The text of this phase of the law is set forth in a footnote." 





83 Art. 31(j). At the request of the most representative organizations or on the initiative of 
the minister, the provisions of collective agreements responsive to conditions determined in 
this section may be made obligatory for all employers and employees within the occupational 
and territorial limits of the agreement by decree of the minister of labor after a decision and 
opinion rendered by the (High Commission on Collective Agreements). 

This extension of the effects and sanctions of the collective agreement is made for the dura- 
tion and under the conditions provided by the agreement referred to above. 

In all cases the minister can exclude from the extension, after decision and opinion of the 
High Commission on Collective Agreements, those provisions which would be in conflict 
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V. ENFORCEMENT AND INTERPRETATION OF COLLECTIVE 
AGREEMENTS 


A. JUDICIAL ENFORCEMENT AND INTERPRETATION 


The modern collective bargaining agreement is a natural outgrowth 
of the industrial revolution of the nineteenth century which drew masses 
of workers into gigantic productive enterprises in all of the industrially 
advanced countries of the world. France was no exception, although, as 
previously indicated, mass production enterprise did not develop on the 
same scale there as in other European countries and in America. Lawyers, 
courts, and legal writers everywhere encountered great difficulty in their 
attempts to determine what, if any, legal recognition was to be accorded 
collective agreements. As late as 1910, the highest court of France held 
that these agreements had no effect on nonconforming individual con- 
tracts of employment. This was the early view taken in most countries 
and remains the law in England and in many of the states of this country 
today. Statutory enactments soon remedied the situation in most coun- 
tries, France joining the movement in 1919.15 

The Congress of the United States has only recently dealt specifically 
with the problem by enacting Section 301(a) of the Labor Management 
Relations Act of 1947. As a result of the enactment of the Wagner Act in 
1935, however, it was held that individual contracts of employment were 
no bar to proceedings looking toward collective bargaining.’ 

In their interpretation of legislation concerning the enforcement of the 


with legislative texts or regulations in effect and clauses which could be eliminated from the 
agreement without changing its arrangement, and which would not agree with the situation 
of the particular branch activity of the territory under consideration. . . . 

Art. 31(k). Before issuing the decree provided in 31(j) and 31(m) the minister of labor shall 
publish in the Journal Officiel a notice regarding the proposed extension or withdrawal indicat- 
ing the place where the agreement has been deposited as required by Art. 31(d), and he shall 
invite the professional organs and all other interested persons to let him know within 15 days 
their observations and opinions. 

Art. 31(1). The provisions of the extended agreement are to be published in the Journal 
Officiel. 

Art. 31(m). The decree provided in Art. 31(j) above ceases to have effect when the collec- 
tive agreement loses its effect between the parties due to its revocation or nonrenewal. 

The minister of labor may, after decision and opinion of the High Commission of Collec- 
tive Agreements at the request of one of the signatory parties or on his own initiative, revoke 
the decree in order to end the extension of the collective agreement or certain of its provisions 
when it appears that the agreement or certain of its provisions no longer apply to the particular 
situation in the region. The decree shall be published in the Journal Officiel. 

4 French Cour de Cassation (Civ.) July 7, 1910, 1 D.P. 201 (1911). 

18 Act of March 25, 1919. The present provisions are contained in Code du Travail, Book I, 
Title II, c. IV bis, Art. 31(r), (s), and (t). 

16 J. I. Case Co. v. N.L.R.B., 321 U.S. 332, 64S. Ct. 576, 88 L. Ed. 762 (1944). 
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collective agreement, the French courts, like the German, have recognized 
a “dualistic” character of the collective agreement. It is said to be dualis- 
tic in the sense that it prescribes terms which are (1) contractual, as well 
as, (2) regulatory. It is “contractual” insofar as it imposes conditions and 
terms enforceable solely between the contracting parties themselves, such 
as grievance procedures, union security provisions, etc. It is regarded as 
“regulatory” insofar as it establishes working schedules, wages, etc., which 
control individual employment relationships within its scope. 

With the single private transaction thus divided into two separate 
parts, and each accorded a different legal significance from the other, much 
difficulty disappears. The regulatory provisions are enforced by suits be- 
tween individuals, not because of any concepts of contract law, but be- 
cause the statute directs that the terms of the collective agreement shall 
control the employment relationship; it is but an instance of legislative 
incorporation by reference. The French law goes even further, however, 
providing that the group or union may sue to redress a violation of the 
agreement affecting an individual after it has given him notice of its 
intention to do so, and provided he does not object.” 

The contractual, as distinguished from the regulatory aspects of the 
agreement, are to be enforced in actions between the parties to the contract 
and are not the concern of individuals. This principle was recently applied 
by the United States Circuit Court of Appeals for the Ninth Circuit, 
which affirmed the dismissal of an action brought by a group of individual 
employees for damages based upon an alleged breach of a closed-shop 
provision in the collective agreement between their union and the em- 
ployer.!8 


B. ARBITRATION AND CONCILIATION 


As previously indicated, the 1950 Act incorporates compulsory con- 
ciliation. All collective labor disputes must be obligatorily and immedi- 
ately submitted to conciliation proceedings.'® These proceedings can be 
instigated in case of conflict, by one of the parties, or the minister of labor 
or the prefect.?° The collective agreement should contain provisions on 
procedures under the contract for conciliation, according to which labor 
disputes shall be regulated when they occur between employers and 
employees bound by the agreement.”! Labor disputes that have not been 





1 Note 3 supra, Art. 31(t). 

18 MacKay v. Loew’s, Inc., 182 F. (2d) 170 (1950). 

1” Act of February 11, 1950, Title II, Chapter IT, Art. 5. 
» Tbid., Art. 6. 

31 Tbid., Art. 7. 
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submitted to regular conciliation procedure either under a collective 
agreement or an accord, shall obligatorily be brought before a national 
or regional commission of conciliation. The national conciliation com- 
missions are composed of employer representatives and employees of 
equal number and also at least three representatives of public powers. 
The national commission is presided over by the minister of labor or his 
representative; the regional commission by the divisional labor inspec- 
tor.” 

Arbitration, which was likewise compulsory under the acts of 1936, 
1938, and 1946, is now made voluntary.” 


VI. COLLECTIVE AGREEMENTS AND THE RIGHT TO STRIKE 


The French Constitution of 1946, as previously noted, preserves “the 
right to strike . . . within the framework of the laws that govern it.”’ The 
1950 Act provides that “The strike does not end the labor contract except 
in case of very severe (Jourde) misconduct imputable to the employee.” 
The courts have not yet had an opportunity to interpret or apply this 
provision, and consequently its precise meaning is not clear. It would 
seem obvious, of course, that the contract remains in effect and protects 
the strikers during an economic strike. But what of political strikes which 
are not uncommon in France? If the new legislation extends its protection 
to this kind of concerted activity, it will inevitably encourage them. 

Our own Act, by contrast, makes it an unfair labor practice for a labor 
organization to strike during the terms of a collective agreement for a 
fixed term and, in the case of an indefinite term contract, unless written 
notice of a demand to terminate or modify the agreement is given sixty 
days prior to the date of the work stoppage.*® And “‘Any employee who 
engages in a strike within the sixty-day period specified . . . shall lose his 
status as an employee.’”6 

The developing jurisprudence of France on the subject of the effect of 
the strike on the employment relationship and the collective agreement 
has shown a marked tendency to shift from an individual to a group 
concept of the problem. 

Recent decisions of the Cour de Cassation—which did not involve 
interpretation of the 1950 Act—have tended to define a “strike” as any 





2 Ibid., Art. 8. 

23 Tbid., Chapter III. 

% Tbid., Title II, Chapter I, Art. 4. 
25 29 U.S.C.A. 158(d), (1) and (4). 
26 29 U.S.C.A. 158(d). 
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work stoppage which is supported by a sufficient number of workers to 
represent an opinion of labor. The concept of a majority vote to support 
the strike has been rejected, thus allowing what we denominate “wildcat” 
strikes. In such cases, the Court has concluded that the collective agree- 
ment is not terminated, but merely suspended during the period of the 
strike. This result has been reached by an interpretation of the strike 
clause of the 1946 Constitution and in the absence of any express provision 
of law to implement it. Consequently, the strike, as such, does not ter- 
minate the agreement or the employment relationship.” 

However, the Act of 1950 does not immunize a labor organization from 
the responsibility for a strike authorized by it; and Art. 31(q) provides 
that: 


Groups of employees and employers bound by a labor agreement or a plant 
contract under 31(n) are bound not to do anything which would hinder the 
loyal execution of the agreement. They are responsible for its execution to the 
extent determined by the agreement. 


Hence, it would seem to follow that a labor organization calling a strike 
in breach of the terms and conditions of an agreement would be responsi- 
ble for its actions in an action for damages or for rescission of the contract. 
This would also apply, of course, to cases where the binding effect of the 
contract results from extension and not merely from the organization’s 
participation in the making of the agreement or subsequent adhesion 
to it. 


CONCLUSION 


In his appraisal of the 1950 statute, Professor Sturmthal has properly 
said that ‘The new law on collective bargaining represents a step forward 
toward freely negotiated agreements between employers and unions. 
“But,” he cautions, “it makes this step under highly unfavorable condi- 
ditions.’’* The “unfavorable conditions” to which he refers are, of course, 
the bitter political controversies which divide the house of labor in France, 
principally the issue of Communism. A more recent commentary on de- 


™ Durand, “The New Jurisprudence on the Strike,” 14 Droit Social 523 (1951). Cf. N.L.R.B. 
v. Fansteel Metallurgical Corp., 306 U. S. 240, 59 S. Ct. 490, 83 L. Ed. 627, 123 A.L.R. 599 
(1939); N.L.R.B. v. Sands Manufacturing Co., 306 U.S. 332, 59 S. Ct. 508, 83 L. Ed. 682 
(1939); and Southern Steamship Co. v. N.L.R.B., 316 U.S. 31, 62 S. Ct. 886, 86 L. Ed. 1246 
(1942). 


*8 Sturmthal, “Collective Bargaining in France,” 4 Industrial and Labor Relations Review 
236 (1951), at 246. 
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veloping events under the Act confirms much of the fear that Professor 
Sturmthal expressed.” In definite contrast to the present day problems 
of monopolistic unionism which Professor Kronstein has so emphatically 
pictured as confronting the German economy, France finds herself the 
victim of multiplicity of organizations to a point where effective collective 
bargaining is substantially obstructed. 





2 Powell, note 5 supra. 














EDWARD D. RE 


Comparative Law Courses in the Law School 
Curriculum 


I 
INTRODUCTION 


oo MANY DEFICIENCIES OF one’s childhood diet, which do not truly 
become apparent until years later, the shortcomings of law school training 
often are likewise not realized until after one has been admitted into the 
ranks of the lawyer. Just as the physical health of the individual is in- 
juriously affected in the one case, the mental and professional “health” 
of the lawyer can be equally handicapped in the other. Although the 
situations are analogous as far as the particular individual affected is 
concerned, the professional deficiency assumes significance as far as the 
community and the nation are concerned. 

It has been indicated that the lawyer will become aware of the de- 
ficiency ‘‘when he steps out to become a leader in community, national 
and international affairs.”! It has also been stated that “i]f lawyers are to 
be leaders in the world of the future, they must have the education and the 
knowledge on which to base their leadership.’” Yet, it may be asked: 
“What, if anything, have the law schools done in order properly to equip 
the lawyer of tomorrow to attain this objective of leadership?” Since 
eminent educators and statesmen have repeatedly asserted that leadership 
is a role of the lawyer, and that it is the duty of the law school to train 
students “to become great lawyers,’’* how does the law school curriculum 
reflect the effort to attain this lofty yet indispensable objective? 

In 1948, fifty-four educators, representing twenty-two American and 
seven foreign schools, resolved that the teaching of international and 
comparative law was “‘essential to a modern legal education.’ The dis- 

Epwarp D. RE is Professor of Law, St. John’s University School of Law; Chairman, Com- 
mittee on Comparative Civil Procedure and Practice, Section of International and Com- 
parative Law, American Bar Association. 

1 Papale, “‘Why Comparative Law?,” 3. J. Legal Ed. 384 (1951). 

? Thayer, ‘The Teaching of International and Comparative Law,” 1 J. Legal Ed. 449, 451 
(1949). See Pemberton, Jr., “The Conference Report,” 1 J. Legal Ed. 73, 95-96 (1948). 

3 Vanderbilt, “General Education and the Law,” 4 J. Legal Ed. 255 (1952); Caldwell, 
“The Law School of the Future,” 1 J. Legal Ed. 388, 392 (1949). “I cannot emphasize too 
much the influence of law schools on the affairs of this state and the nation.” 


‘ Thayer, “The Teaching of International and Comparative Law,” 1 J. Legal Ed. 449, 450 
(1949). 


233 











234 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


cussions and resolutions of these educators® not only confirm but lend 
additional weight to the observation of Chief Justice Arthur T. Vander- 
bilt concerning the need for such courses in law schools. In an address in 
which he discussed “The Responsibilities of our Law Schools to the Public 
and the Profession,” Chief Justice Vanderbilt stated: 


“What, then, are the shortcomings of our law schools, not of any one law 
school but of our law schools as a whole? First of all, we have neglected inter- 
national law. I think it is safe to say that not one lawyer in five hundred, possi- 
bl[y] not one lawyer in a thousand, has ever even had a course in international 
law, not to mention not being a master of the subject—and this at a time when 
international relations and foreign affairs are matters of supreme importance to 
the welfare of our country, yes, and to every one of us individually. And yet this 
was not always so, as you may see by looking at the opening chapters of Kent’s 
Commentaries which with Blackstone’s Commentaries constituted the basis of 
the legal education of our professional forebears. Indeed, as you will note from 
the same source, they were quite as familiar with the civil law that governs on 
the continent of Europe and in all of South and Central America as they were 
with the common law.’ 


Since the need for courses on comparative law, like the need for courses 
on international law, has been felt by students, educators, and interna- 
tional lawyers,’ it was thought desirable to ascertain the number of schools 
that have responded to the many exhortations that such courses be added 
to the law school curriculum. This article represents the results of a recent 
inquiry in relation to comparative law courses. 


II 
COMMITTEE QUESTIONNAIRE 


In view of the importance attributed to comparative law courses, in the 
summer of 1951, the Committee on Comparative Civil Procedure and 
Practice of the Section of International and Comparative Law of the 
American Bar Association distributed a questionnaire among the law 
schools that are members of the Association of American Law Schools. 


5 See Summarized Proceedings of the Institute in the Teaching of International and Com- 
parative Law (Held under the auspices of the Association of American Law Schools with the 
Cooperation of the Carnegie Corporation of New York in the House of the Bar Association of 
the City of New York) (1948). 

6 Vanderbilt, ‘The Responsibilities of our Law Schools to the Public and the Profession,” 
3 J. Legal Ed. 207, 209 (1950). 

7 Pemberton, Jr., “The Conference Report,” 1 J. Legal Ed. 73, 95-97 (1948); Hazard, 
“World Organization for Comparative Law,” 2 J. Legal Ed. 80 (1949); Franklin, ‘Needed: 
More and Better Courses in International Law,” 4 J. Legal Ed. 326 (1952); Wolf, “The Util- 
ity of Foreign Law to the Practicing Lawyer,” 27 A.B.A.J. 253 (1941). 
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The purpose of the questionnaire was to ascertain the availability and 
nature of the instruction offered in comparative law and in matters of 
comparative procedure and practice. Although the general results of the 
survey were summarized in the 1951 Committee Report of the Compara- 
tive Law Division of the Section,* it is believed that the results of that 
survey deserve to be reproduced in greater detail. In the hope that the 
profession generally will be interested to read the comments of leading 
educators on this matter, some of the remarks of deans and law school 
professors of the responding schools will be reproduced herein. Specific 
replies to the various questions concerning the teaching of matters of 
comparative practice and procedure, however, unless of general interest, 
will usually be omitted in this article. 


III 
MEANING OF “COMPARATIVE LAW’ COURSES 


The most striking observation to be made upon reading the various 
replies to the committee questionnaire is that the title ‘(Comparative 
Law” course has been used to describe a variety of courses differing widely 
in content and semester hours. Concerning the meaning of comparative 
law, Professor Dainow is quite accurate when he states that “the one 
name is actually being used to designate quite a number of different 
things.”® Although it is beyond the scope of this article to discuss and 
evaluate the content and definition of “Comparative Law” courses,’ it is 
of interest to note that schools which gave either a comparative law course, 
a foreign law course, or a Roman law course, replied “Yes” to the question 
“Does your school give a course on Comparative Law?” As a matter of 
fact, a responding school answered “Yes”, insofar as its Domestic Rela- 
tions course covers the marriage law of the Roman Catholic Church and 
the practice before the Catholic Diocesan Chancery Courts. 

The difficulty of description had been pointed out by several authors 
and teachers. Professor Thayer, for example, stated that ‘‘ ‘Comparison 
of laws’ is certainly much more correct as a descriptive term, and is what 
we really mean when we speak of comparative law—a comparison either 
in whole or in part of the laws of two or more countries, bringing out in 


* Proceedings Section of International and Comparative Law, A.B.A., 90-93 (1951). 

* Dainow, “Teaching Methods for Comparative Law,” 3 J. Legal Ed. 388 (1951). 

© See Summarized Proceedings of the Institute in the Teaching of International and Com- 
parative Law (1948) (hereafter cited as Institute Proceedings). The various course objectives 
have been adequately restated and summarized in Stevenson, “(Comparative and Foreign 
Law in American Law Schools,” 50 Col. L. Rev. 613, 614-617 (1950). 
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this way the differences and the similarities between them.” This, of 
course, is reminiscent of the ‘comparative method” concept of Professor 
Gutteridge of Cambridge, England, who indicated that the phrase “com- 
parative law” denotes a “method of study and research,”!* whereby one 
compares the laws and institutions of countries having differing juridical 
systems. Regardless of the particular view as to the method of teaching 
such a course, it seems better to limit the phrase ‘comparative law’’ to 
courses where the laws of a foreign country are in fact compared with our 
own and thereby give the student a more complete grasp of our own laws 
and institutions.* Professor Rheinstein has asserted that the purpose of 
the comparison of legal rules and institutions is to give a better under- 
standing of the “functions fulfilled by the rules and institutions of one’s 
own law by looking at them through the mirror of corresponding foreign 
institutions.” It has also been urged that such comparative law courses 
can play a great role in the process of legislative reform.'* In any event, 
it is clear that such comparative courses differ from what may properly be 
termed foreign law courses where there is a presentation of a foreign body 
of law without a comparison with the law under some other system of 
jurisprudence.'* 


IV 
RESULTS OF SURVEY 


1. Number of Schools Offering Courses; Semester Hours. Of the 97 schools 
which replied to the committee questionnaire, 71 schools stated that they 
do not offer any courses on comparative law, while 26 stated that they 
gave “a course on comparative law.” 


1 Thayer, Institute Proceedings 85 (1948) ‘“‘We have come, then, to the conclusion that 
comparative law is a method.” Jd. at 86. 

12 Gutteridge, Comparative Law 1 (1946). 

8 See Pound, “The Place of Comparative Law in the American Law School Curriculum,” 
8 Tulane L. Rev. 161 (1934); Sereni, “On Teaching Comparative Law,” 64 Harv. L. Rev. 
770 (1951); Wigmore, “Jottings on Comparative Legal Ideas and Institutions,”’ 6 Tulane L. 
Rev. 48 (1931); Hug and Ireland, “The Progress of Comparative Law,” 6 Tulane L. Rev. 
68 (1931). 

4 Rheinstein, ““Teaching Comparative Law,” 5 U. of Chi. L. Rev. 615, 618 (1938). 

18 Morrow, ‘Comparative Law in Action,” 3 J. Legal Ed. 403 (1951); This objective is 
also stated in Stevenson, ‘Comparative and Foreign Law in American Law Schools,” 50 
Col. L. Rev. 613, 616 (1950), citing Schiller, “The Counterpart of Consideration in Foreign 
Legal Systems,” New York Law Revision Reports 183 (1935). 

16 See Stevenson, “Comparative and Foreign Law in American Law Schools,” 50 Col. L. 
Rev. 613 (1950) ‘‘*** it seems desirable to limit the use of the term ‘Foreign Law’ to courses 
in which there is presented merely a factual description of foreign legal systems with no com- 
parisons.” For an excellent collection of “foreign law” materials see Hazard and Weisberg, 
Cases and Readings on Soviet Law (1950). 
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Of the 26 schools offering courses dealing with comparative law, 14 
schools offered (or were about to initiate a course the following semester) 
a one-semester two-hour course, 5 schools offered a one-semester three- 
hour course, while 7 schools offered several courses exceeding three hours. 

2. Domestic Relations Course. Of the 14 schools listed as offering a one- 
semester two-hour comparative law course, two schools referred to their 
Domestic Relations course, viz., Ohio State University and St. John’s 
University. 

Ohio State University College of Law offers a course entitled ““Com- 
parative Domestic Relations.” In answer to the question ‘What case or 
materials book is in use?,’”’ Dean Fordham replied “An American Domes- 
tic Relations casebook supplemented by comparative materials.” 

The reply from St. John’s University School of Law states that the 
Domestic Relations course ‘‘is also used as a vehicle for the study of 
comparative law. A brief study of the marriage law of the Roman Catholic 
Church is followed by a summary of practice before the Catholic Diocesan 
Chancery Courts.” The materials used are stated to be “Jacob’s cases on 
Domestic Relations plus lectures and notes on canon law.” 

3. Is the Comparative Law Course Required? Excepting the two schools 
previously referred to (where the Domestic Relations course is required), 
of the 26 schools that replied affirmatively to the inquiry “Does your 
school offer a course in comparative law?” only the University of Chicago 
School of Law replied ‘“Yes” to the question “Is a course required for the 
LL.B. degree?” 

The Cornell Law School makes the comparative law course required if 
the LL.B. degree is “with specialization in international affairs.”” The book 
used is Schlesinger, Comparative Law Cases and Materials (1950). 

At the Tulane Law School (Louisiana), comparative law is required for 
the “Civil Law Program.” In this regard Professor Hubert made the 
following comment: 


“The course referred to above is known as “Louisiana Practice.” Civil Pro- 
cedure in Louisiana is based on the Code of Practice whose origin is French and 
Spanish, but which nevertheless contains many common law concepts. In 
teaching this course, therefore, it is essential that the student take into ac- 
count the manner in which the concepts with which he is dealing are handled 
at the common law and in France and Spain. To this, of course, there is added 
the effect of the Louisiana jurisprudence. Also, in teaching this subject the 
student is made to take into account the manner in which similar problems are 
handled under the Federal Rules. 

“The course, therefore, while preparing the student for detailed practice in 
Louisiana is also in every sense of the word a real course in Comparative Civil 
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Procedure. In this College, many courses are offered in this manner, on a com- 
parative basis—there is no one course called ‘Comparative Law.’” 


In the Louisiana State University Law School questionnaire, Dean Mc- 
Mahon makes the following comment in answer to the question “Of the 
materials covered, to what extent is the procedure and practice of the 
jurisdiction in question covered?” 


“Not to any extent in the course on Comparative Law. However, in the two 
courses on Louisiana Practice, we are obliged to go to a considerable extent into 
comparative civil procedure since Louisiana borrowed its procedure primarily 
from Spanish law, and to some extent from French law and the common law. 
At present, the Louisiana State Law Institute is engaged in drafting a new code 
of civil procedure, and it is highly probable that very considerable borrowing 
will be made by the new code from the procedural law of Italy, Germany, 
France, Spain, and the Latin-American countries; and a very large number of 
these matters are discussed and considered in the two courses on Louisiana 
Practice. The formal casebook used in these courses is McMahon, Louisiana 
Practice (St. Paul, West Publishing Co., 1939, and Supplement, 1949).” 


In this connection it seems both interesting and important to reproduce 
a comment made by Dean Wesley A. Sturges of the Yale Law School, 
because it indicates clearly that the comparative method can be intro- 
duced in undergraduate courses that the student will doubtlessly take 
prior to graduation. Adherence to this viewpoint in effect makes compara- 
tive law courses ‘“‘required” even though no one course is designated as a 
required comparative law course. Dean Sturges states: 


“Comparative law is brought into various undergraduate courses in parallel 
with American Law, e.g., Conflicts, Constitutional Law, in graduate courses 
and seminars with International Law, and in our Graduate Seminar (which is 
exclusively for graduate fellows).” 


4. Practice and Procedure of Foreign Jurisdictions. Excepting schools 
which conduct a special institute, such as the Inter-American Law Insti- 
tute of New York University, schools such as Harvard and Columbia, 
which have special programs consisting of several comparative law courses, 
and the Louisiana Practice courses at Tulane Law School and Louisiana 
State Law School, those schools which offer comparative law courses de- 
vote less than one-eighth of the time allotted to the practice and procedure 
of foreign jurisdictions. The several specific replies that matters of pro- 
cedure occupy but one-eighth of the allotted time indicate that they were 
based upon the treatment devoted to procedure in Professor Schlesinger’s 
book on Comparative Law. Dean Stevens of Cornell expressly stated that 
“About one-eighth of the course is devoted to procedure and practice in 
civil law countries. See Schlesinger, Cases and Materials on Comparative 
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Law pp. 197-225.” Dean Havighurst of Northwestern University School 
of Law replied: ‘“‘Schlesinger’s book devotes something over 50 pages to 
Procedure. This would seem to be about 1/8th of the course as given here.”’ 
The Registrar of Washington University School of Law stated: ‘Very 
generally and only within the limits outlined in Schlesinger’s casebook— 
time limitations being what they are.” 

The lecturer on comparative law at Rutgers University School of Law 
believed that “practice and procedure of foreign legal systems are not 
subject matters particularly suited for teaching in a course on comparative 
law which has available only 2 hours per week for 2 semesters.” 

In this connection two additional interesting comments will be repro- 
duced, the first by Dean R. A. Rasco of the University of Miami School 
of Law, and the second by Dean Erwin N. Griswold of the Harvard Law 
School. 

Dean Rasco states that: 


“In all of the courses dealing with Latin American Law the emphasis is 
placed on the practical enforcement of rights rather than a theoretical discus- 
sion of those rights. Materials made available by attorneys in various Latin- 
American countries are used to demonstrate the differences in office practice 
and litigation. The course in Latin American Comparative Law deals with pro- 
cedural law in the latter part and the same is true of procedure in the commer- 
cial courts in the course on Latin American Commercial Law.” 


Dean Griswold, who stated that Harvard offers two one-semester 
courses of two hours each, and four one-semester courses of three hours 
each, commented that: 


“Only one of these courses, the course entitled “The Civil Law System,’ 
takes up procedure and practice as a distinct topic for discussion. About five 
classroom hours are devoted to a consideration of the organization of the courts 
and the administration of justice in France. The discussion is based upon special 
mimeographed materials. 

“It is perhaps not inappropriate to indicate in this connection that any de- 
tailed study of procedure in a foreign jurisdiction is very difficult. The written 
discussions tend to be abstract and it is very difficult, without extensive, prac- 
tical experience in the jurisdiction, to have an accurate idea of the law in ac- 
tion.” 


5. Books and Materials Used. Of the 26 schools that have been listed as 
offering a comparative law course, it has been indicated that two schools 
offer a Domestic Relations course where the comparative method is used. 
Of the remaining 24 schools, although several offer both comparative and 
Roman law courses, three schools offer only the Roman law course. The 
Roman law books that have been mentioned as being used in the course 
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are Burdick, Principles of Roman Law and their Relation to Modern Law, 
and Sherman, Roman Law in the Modern World (Volume II, 3rd ed.) and 
Sherman, Epitome of Roman Law. 

Professor James O. Murdock of George Washington University Law 
School (Washington, D.C.), where a two-semester comparative law course 
for two hours each semester and a one-semester two-hour International 
Comparative Law Seminar is offered, writes as follows: 


“The Comparative Law course is a survey introduction to Roman Law and 
modern Civil Law. Modern civil law procedure and practice are dealt with by 
pointing out the principal differences as distinguished from a common law 
jurisdiction. Lectures and class reports, the latter often by students trained in 
the civil law, are used in this connection.” 


Professor Murdock uses both the Burdick Roman law book and Pro- 
fessor Schlesinger’s Comparative Law Book. 

Of the remaining 21 schools that offer comparative law courses, most 
of them have replied that the materials used consist of lecture notes and 
mimeographed materials made available by the particular instructor. 
Some have stated that they use “lecture and mimeographed materials” 
in addition to “Schlesinger’s book.” Eight schools have definitely replied 
that the course on comparative law is based upon Professor Schlesinger’s 
book, which is the required book for the course. Actually, The Foundation 
Press has informed the writer that the book is adopted in twelve schools. 
This is a matter of great interest because it gives a definite key as to the 
content of the course. It is also interesting to realize that Professor Schles- 
inger is of the conviction that a course on comparative law is necessary to 
train practicing lawyers, and consequently he had devised a book cal- 
culated to ‘‘convey to the student ‘that modicum of understanding’ and 
of familiarity with concept and terminology which will make it possible 
for him ‘really to grasp an opinion of local counsel.’”’ He adds in the 
preface to the book: “Anybody who has ever watched, at a conference 
table or in a court room, the pathetic and unsuccessful attempts of a com- 
mon law lawyer and a civil law lawyer to make their questions and an- 
swers gibe, will readily concede that to build a bridge connecting their 
minds even by a mere ‘modicum of understanding’ is a formidable task.”” 

The divergence in scope and course content can be highlighted by com- 
paring the above course objective with the comment made by Dean 
Hosch of the School of Law of the University of Georgia. He states that 
in the Comparative Law course “Mainly topics of substantive law, for 


17 Schlesinger, Comparative Law Cases and Materials x—xi (1950). See also Dainow, “‘Teach- 
ing Methods for Comparative Law,” 3 J. Legal Ed. 388, 393-395 (1951). 
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instance, property, torts, family relations of the Napoleonic and German 
branches of civil law are treated.” 

In the School of Law of the University of California where two courses 
are given, both “combined with Jurisprudence,” Professor Albert A. 
Ehrenzweig noted that in his courses, taught from mimeographed material, 
“Stress is put on ideas gained from comparison of laws, for the reform of 
both procedural and substantive law of California.” 

The various remarks and comments indicate clearly that “the subject 
is a boundless one.’’!* They also illustrate that the observation made by 
Hug and Ireland twenty years ago, that “ ‘Comparative Law,’ as these 
various authors and institutions regard it, differs in method and in con- 
tent,”* is almost as true today as it was two decades ago. 

6. Final Numerical Tabulation. Whereas in 1931 only 14 schools gave 
such courses,”° today the number of schools that offer comparative law 
courses probably exceeds 36. Although the results of the Committee 
questionnaire indicated that only 26 schools offer courses in comparative 
law, it was probable that several of the nonreporting schools also offered 
such courses. The list of schools as given in the Committee questionnaire 
was checked with the appendix to an excellent article in the Columbia 
Law Review” where there appear excerpts from law school bulletins and 
catalogues which indicate that 26 law schools offer courses on compara- 
tive law! Actually, the questionnaire produced 10 schools that were not 
listed in the Columbia article while the article listed 10 schools that had 
not replied to the questionnaire. Hence, a compilation of the two lists of 
schools indicates that 36 schools offer one or more courses on comparative 
law. 


V 
CONCLUSION 


The diversity of the various courses, materials used and content, 
however, should neither be construed nor understood to mean that there 
is no such thing as a comparative law course. All of these courses have a 


18 Sereni, “On Teaching Comparative Law,” 64 Harv. L. Rev. 770, 771 (1951). 

19 Hug and Ireland, “‘The Progress of Comparative Law,” 6 Tulane L. Rev. 68, 73 (1931). 

* The schools listed in Hug and Ireland, supra note 19, are: Boston, California, Chicago, 
Columbia, Harvard, Johns Hopkins (research), Michigan, National, Northwestern, Pennsy]- 
vania, Southern California, Stanford, Tulane and Yale. Footnote 3 states ‘““How many uni- 
versities offer comparative law for non-legal students, perhaps as adequately as some at least 
of these Law Schools, has not been ascertained.” 

*1 Stevenson, “(Comparative and Foreign Law in American Law Schools,” 50 Col. L. Rev. 
613, 623-628 (1950). Based upon the excerpts found in this Columbia Law Review article, 
it was reasonable to conclude that “courses in comparative and foreign law are being offered 
in as many as twenty-six schools.” Dainow, “Teaching Methods for Comparative Law,” 3 
J. Legal Ed. 388. 395 (1951). 
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common thread—that of making the student aware of the existence of 
different systems of law. The underlying core is always the effort to 
familiarize the student with a foreign body or system of law so that he can 
better appreciate and evaluate his own system of jurisprudence. The 
course, in every case, plays its part in tolling the death knell of an intel- 
lectual legal isolationism. If the lawyer is to offer to the nation and the 
world the leadership that has traditionally been the mark of the lawyer, 
he must set aside provincial thinking and must awaken to the reality 
that foreign countries have become neighbors. In bringing about this 
necessary awakening the law schools must play their part. 

Although most of the law schools offering comparative law courses make 
such courses “elective” to LL.B. candidates, it seems clear that most of 
the courses are really graduate courses and are looked upon by many 
students and even by some law faculties as a luxury rather than an indis- 
pensable part of legal education. Like Professor Franklin, who wrote 
about the need for international law courses, I would urge that the law 
school should also make available “more and better courses” in compara- 
tive law. As was recommended in the Committee Report previously 
referred to,* law schools offering courses on comparative law should be 
urged to expand their courses, while those schools not offering a course 
should offer at least one such course. Furthermore, this course is to be 
considered an undergraduate course and should be in addition to the more 
specific comparative law courses offered to graduate students. Therefore, 
if one were to be asked whether the course should be regarded as “elective” 
or “required”, regardless of the word chosen, the answer should indicate 
that the course is considered essential to the students’ professional 
growth. Only then can it be said that the law school has truly attempted 
to perform its social duty in instilling in the lawyer that ‘modicum of 
understanding” which will enable him to perform his duty in the modern 
community. 


2 Franklin, ‘Needed: More and Better Courses in International Law,” 4 J. Legal Ed. 
326 (1952). 

3 Note 8 supra. 

24 See Eisenhart, The Educational Process 17 (1945). ‘‘The chief reason for the existence of 
a program of required courses is to make sure that the student receives a general and broad 
education.” See also Brown, Lawyers, Law Schools and the Public Service 227 (1948). “If 
the curriculum is to be enriched on behalf of giving prospective lawyers a wider competence 
for dealing with the complex problems of our contemporary culture, more than reorganized 
and new teaching materials are required.” 
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BARNA HORVATH 


Social Value and Reality in Current French 
Legal Thought 


I 


| A COMPARATIVE VIEWPOINT, the evolution of legal theory is par- 
ticularly significant as an index to the ultimate conceptions that from 
time to time are regarded as most vital in the interpretation and transfor- 
mation of law. As such, the recent French publications relating to juris- 
prudence are illuminating in the emphasis placed upon soci: value and 
reality as the center of interest in legal philosophy. In a previous issue of 
this Journal, attention has been drawn to the realistic method of elabora- 
tion developed by Dabin and his concern with values.! Analogous tend- 
encies are to be observed in the recent works of the late Réglade, of 
Roubier, and of Haesaert, which are here reviewed. 

Traditional French doctrine, it has been said, basks in opposition of fact 
and law. It conceives law and rights as imprescriptible, since what ought 
to be endures, even though it can never be realized. ‘To say there is 
nothing just or unjust except what positive laws command, is to say that 
before circles had been drawn, the radii were not all equal.” This, the 
most incisive formulation of French rationalism concerning law, was 
written by the same Montesquieu* who opened a new and different path 
by investigating the dependence of law on physical, economic, and social 
factors and is correctly regarded as a forerunner of historical and socio- 
logical jurisprudence. 

The example contains a warning against hasty generalization. The re- 
markable duality of French doctrine, on the one hand pointing to custom 
as the sure empirical proof of law, and on the other hand regarding secu- 
rity as the basic social value and written law its best guarantee, sometimes 
even minimizing the role of custom as a mere concession of the sovereign, 





Barna Horvatu is Visiting Professor of Legal Sociology and Legal Theory at the Graduate 
Faculty of Political and Social Science of The New School for Social Research. His prior pub- 
lications include inter alia: Rechtssoziologie: Probleme der Gesellschaftslehre und der Ge- 
schichtslehre des Rechts (1934); Der Rechtsstreit des Genius: Socrates, Johanna (1942); 
English Theory of Law (in Hungarian, 1943); The Examination of Public Opinion (1942); 
“The Meaning of Democracy” in Symposium on Democracy (1951); and numerous other 
articles on jurisprudence, comparative law, and legal sociology. 

! Supra, in this Journal, Nos. 1 and 2, pp. 150 ff. 

2 Montesquieu, De |’Esprit des Lois, 1748, Book I, Chapter 1. 
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or an imitation of his behavior, is reminiscent of the division in the ancient 
laws of France, between the North where, under Germanic influences, 
customary law prevailed, and the South where, with the Latin tradition, 
the written Roman law predominated. Today, this historical difference 
in the laws has been almost obliterated, while the doctrinal difference does 
not of course correspond with the geographic frontiers of the former 
“pays du droit coutumier’”’ and “pays du droit écrit.” 

While in France the natural law doctrine has a Catholic-metaphysical 
as well as a lay-rationalist tradition, it is interesting to note relatively new 
interpretations. These appear in the sharp distinction made between the 
“given” and the “construed,” corresponding to legal “‘science”’ and ‘‘tech- 
nique”; since the epoch-making works of Gény, this has apparently be- 
come the summa divisio of French legal thought. There is also, however, 
the institutional school (Hauriou, Renard, Delos) which objects to dis- 
solving law into mere technique and instead tries to understand the impact 
of ideas upon the facts in the life of institutions. 

It may be useful to bear in mind that legal positivism as well as realism 
have special connotations in French legal language. The term positivism 
is naturally reserved for Comte’s system, which, in effect, would eliminate 
law in the usual sense. Although the doctrine of sovereignty was first 
formulated by a compatriot, Bodin (1576), French jurists, influenced by 
French traditions of individualism and idealism, have been reluctant to 
accept legal positivism in any sense divorcing law from justice, whether 
by seeking law in the command of the sovereign or simply in facts. Carré 
de Malberg is a rare exception. The results of this general reluctance are 
well exemplified by the Bordeaux School, which presents an interesting 
combination of natural law doctrine and legal positivism, the “‘objective 
law.” 

Furthermore, since the central influence on French legal thought is still 
the revolutionary idealism of the Declaration of the Rights of Man and of 
the Citizen of 1789 and the rule of legality established by the Republican 
Constitution and the Code Civil of 1804, which strike a balance between 
traditional and revolutionary ideas, the term “realism” has come to mean 
reaction to the revolution. Thus, the positivism of Comte, the sociologism 
of Durkheim, and the intuitionism of Bergson, are lumped together under 
“realism,” along with Duguit’s objectivism, Bentham’s utilitarianism, the 
evolutionism of Darwin and Spencer, and German historical jurispru- 
dence. In a more specific sense, legal realism denotes “free law” and so- 
ciological jurisprudence. More recently, a marked change in the use of 
this term has extended its meaning so as to stress not facts only but 
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values as well. In the expression “‘social value,’ emphasis is apparently 
laid upon objective rather than subjective value. 

This is exemplified by the treatment of the problem whether juristic 
persons are real or fictitious. The latter view was adopted by the Canon 
Law (persona ficta) as well as by the traditional French doctrine. To those, 
however, who predicate ‘‘social value” or “‘social system,” the traditional 
doctrine seems unrealistic. This is the dividing line between Duguit and 
recent developments in the Bordeaux School. While Duguit and Scelle 
deny the reality of artificial persons but not individuals, and while Sa- 
leilles, Michoud, and Gény think of juristic persons as mere constructions, 
those who refuse to abandon the creation of juristic persons to the caprice 
of the legislator, in any event recognize an emerging “collective” reality 
which is thought of as the indispensable objective background of legal 
personality. 

The true shape of present French legal thought may be seen only in its 
actual trends as represented by individual authors. General theory is 
slower in its rhythm of development than particular jurisprudence. Not 
every year, sometimes not even a decade, witnesses such fundamental 
and comprehensive revision and synthesis of doctrines as is achieved by 
the authors of the books discussed below, deeply rooted in, and concerned 
with, both previous trends in general theory and practical problems of 
living law. The preceding sketch of their background will serve as intro- 
duction to their respective positions. The late Réglade sums up and brings 
to conclusion, on a new level, the Bordeaux School of Public Law in a short 
volume excelling in scholarship. Roubier, Professor in Lyon, whose book 
has been crowned by the Institut de France and who is the new editor-in- 
chief of the Archives de Philosophie du Droit et de Sociologie Juridique, 
synthesizes admirably all trends of French legal thought. Haesaert, pro- 
fessor in Gand and Member of the Académie Royale de Belgique, occupies 
an important outpost in the French scene, both geographically and doc- 
trinally. His theory of law, based upon vast sociological scholarship, ex- 
hibited in his masterful Essai de Sociologie, and completed by his pene- 
trating treatment of the bases of international law in his Préalables du 
Droit International Publique, written in superb French style and with a 
touch of homespun Flemish commonsense and mother wit, is the nearest 
approach, within the French scene, to what is worthy of the name of 
empirical-critical realism. 


II 


The scientific ideals of objectivism and realism characterize the Bor- 
deaux School. Duguit, its chief representative, opposed the conception of 
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“solidarity” to both French individualism (natural rights of man) and 
German voluntarism (will of state) which he criticized as a priori concepts 
and as being subjectivistic and positivistic. He rejected Rousseau, Kant, 
and Hegel, but found that, in comparison, the French doctrine of the 
Constituent Assembly of 1789 was “logically lame,” since it limited the 
sovereign will of the state by the natural rights of man. 

However, the difficulties in the conception of solidarity as an objective 
and a posteriori criterion, led Bonnard to propose instead objective social 
value as a standard, hoping thereby to explain, better than Duguit could, 
the imperative character of legal rules, their need of sanctions, and their 
differences from other social norms. But Bonnard left his doctrine in a 
somewhat rudimentary state, recognizing that the basis, nature, and 
epistemology of human ideals—by which he meant absolute values— 
should be more fully explored. 

Réglade’ takes up the line of Bordeaux thought where Bonnard left off. 
Perhaps the most characteristic single feature of his theory is that knowl- 
edge of values is based on a combination of sense-experience and intuition. 
His idea is that whenever we feel value intuitively, we also sense the exist- 
ence of a thing (or event). It is regrettable that he does not exploit this 
fruitful idea but confuses “teleological objectivity” —by which he means 
the aptness of means to realize ends—with universal recognition of ulti- 
mate values as ends. This is something entirely different. Common error 
is not turned into objective truth merely by being shared by all. 

Réglade distinguishes legal from moral rules by the ideals—or ultimate 
values—by which they are governed: personal perfection for moral rules; 
the social ideal for legal rules. In one sense, natural law is ideal law, the 
abstract principles of justice; in another, it connotes the circumstances 
that control the legislator. The latter, in Réglade’s opinion, is law properly 
so-called, the “objective law” of Duguit. Since Réglade recognizes only 
concrete social rules as law, he refers to natural law in the first sense, i.e., 
ideal law, as ‘“‘prejuridical morals.” Thus, for him, natural law either is 
not law, or is not natural. 

Law, however, differs from its formal sources. The former is positive 
in the wider sense of “given norms,”’ the latter in the narrower sense of 
“technically construed” law, viz., as found in a concrete, particular group, 
at a precise historical time. As fact, it is the product of circumstances; as 
norm, it embodies the value of social order. It is conservative, whereas 

3 Réglade, Marc. Valeur Sociale et Concepts Juridiques, Norme et Technique. Etudes de 
Philosophie du Droit et de Théorie Générale du Droit. Ouvrage publié avec le concours du 


Centre National de la Recherche Scientifique. Librairie du Recueil Sirey. Paris, 1950. Pp. 
xii, 118. 
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ideal law is progressive. Thus, law consists of both fact and norm, and, 
accordingly, legal science is a science of both fact and norm. And the final 
criterion of law, indicating by sure social experience that a social rule has 
become law, is custom. Even the repeated application of statutes is, in 
his view, a customary confirmation of their obligatory character by spon- 
taneous obedience. 

Up to this point, Réglade’s theory is promising, and particularly his 
idea that value may be verified—as it is selected and differentiated—by 
observed fact. His view that custom is the criterion of law is in line with 
this principle. Indeed, if there is a way of verifying law by sense-experi- 
ence, it is by inferring it from the facts of its customary application to 
individual cases. 

However, the strange tetrachotomy in his concept of law, including two 
kinds of natural law and two kinds of positive law, betrays difficulties. 
The contrasts between the abstract and the concrete, the given and the 
construed, substance and form, are too great to allow all these to be veri- 
fied by the same facts of custom. These scarcely touch ideal social value, 
distinguishing law from morals. The “progress” that ideal social value 
requires can hardly be inferred from the “‘conservation” implied in the 
sense-experience of custom. “Law proper” lies somewhere in between, 
stripped of the characteristics of ideal values as well as of formal, tech- 
nical efficacy. 

Réglade, whose analysis of legal concepts shifts towards a “realism” of 
norms or values, interprets both legal right and person as normative con- 
cepts. Influenced by Gurvitch, he adopts a purely intuitionist theory of 
legal experience that washes away the distinction between a priori and a 
posteriori. His objective theory of legal persons and rights militates 
against making these dependent on the caprice of the legislator. It follows 
Thering’s theory of interests, with the important addition that only ob- 
jective social value is admitted as a reason for the legal protection of 
interests as well as for legal personality. There is no doubt truth in this. 
But so much stress is laid on concrete, conservative social order that 
objectivism threatens to turn into that anti-individualistic worship of col- 
lectivity which is the menace of all speculation about social value. Réglade 
never tells us, for instance, what precisely the norm of general justice 
demands or how far social order implies social value, other than the mere 
conservation of the group. 

It is admirable how many problems are treated in the short volume in a 





* By the same token, “‘will theories” of legal rights (Windscheid, Thon) are rejected as well 
as “combination theories’ (Jellinek, Michoud) and those excluding legal rights (Duguit, 
Kelsen). 
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scholarly way. Those who appreciate a good look into the workshop of a 
school of legal thought, where the pulse of developing ideas is felt and 
living tissues of thought are dissected, will highly enjoy Réglade’s trea- 
tise, which opens many vistas of progress. 


III 


Roubier’s general theory of law‘ is that of a lawyer, as distinguished 
from a philosopher or a sociologist, and that of private law, as distin- 
guished from public law. His book contains many interesting details of 
French and comparative law by which he exemplifies his theoretical views, 
as well as of a penetrating history of doctrines, the criticism of which 
serves to justify his own theory. 

While Roubier does not present a doctrine of legal rights or of the in- 
terpretation and application of law—which have nowhere greater signifi- 
cance than in private law—he offers a theory of the content of law, in 
addition to that of its form, a significant development in recent legal 
thought. This accounts for his legal-political viewpoint and also for his 
preoccupation with social value. Finally, this leads to the book’s thesis 
that security, justice, and progress—and the corresponding formalist, 
idealist, and realist doctrines of law*—progressively systematize social 
values. The dispute of the schools is thus resolved into systematically 
widening aspects of law. 

This ingenious solution is not free from difficulties. One is that Roubier 
himself is not prepared to deny the legal character of unjust and unpro- 
gressive rules. Another difficulty is that the content of law, as distin- 
guished from its form, is again split into the foundation (fondement) and 
the end (but) of law. Hereby, the former becomes the abstract framework 
of the latter or, in other words, both form and content of law are dupli- 
cated. Finally, the very concept of foundation seems to change imper- 
ceptibly from that of factor into that of obstacle, on the one hand, and 
orientation, on the other. For the slightly considered social factors are 
regarded chiefly as obstacles to regulation, whereas justice is finally rec- 
ognized as the social value toward which law is oriented instead of that 
on which it is founded. 

5 Roubier, Paul. Théorie Générale du Droit. Histoire des Doctrines Juridiques et Philosophie 
des Valeurs Sociales. 2° éd. revue et augmentée. La 1'* édition de cet ouvrage a été couronnée 
par l'Institut (Prix Dupin Ainé, 1947). Librairie du Recueil Sirey. Paris, 1951. Pp. 337. 

6 It should be noted that Roubier opposes the positivism of Auguste Comte and his follow- 
ers, and particularly Duguit, to “legal positivism” and prefers to call the latter “formalism” 
(156). ‘‘Realism,”’ on the other hand, seems to connote, in the French mental climate, reac- 
tion against the French Revolution (194). A subtle distinction is made, finally, between in- 


termediary doctrines such as the “‘ideal-realist” (Gurvitch) and the “‘ideal-formalist’”’ (Ripert, 
Dabin) (327-328). 
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Thus, the whole theory of the “foundation” of law threatens to become 
a bottomless barrel. The evolutionary conception that justice, a product 
of civilization, was not the foundation of law from the beginning, seems to 
contradict the assumption that consideratior of the changing content of 
law can add further, indispensable criteria to its definition by means of its 
unchanging form. In fairness to the author, however, we may interpret 
his view in the sense that law, in addition to its external aspect or “‘legal- 
ity,” realizes some of the enumerated social values and possibly all. 
Moreover, Roubier allows the legal profession which he regards as the 
highest safeguard of justice, to resort to the “sources of the sources,” or 
“free law,” in interpreting and applying bad, unjust laws, in order to 
mitigate their effects. 

Roubier enumerates a number of abstract rules of universal validity 
and justice, and yet holds that these do not constitute natural law, since 
this means the universality of concrete institutions (219). It is not easy 
to understand his position, since he characterizes law as a general and 
abstract rule, and institutions as complexes of legal rules (25, 15). His 
subtle distinction is somewhat clarified by his criticism of natural law doc- 
trine, to which he objects that it relies on reason alone, while justice 
relies also on experience and ideals. His idea of justice, admittedly similar 
to Schlossmann’s, is that of a superior order realizing the most respectable 
interests (216). The evaluative expression “‘respectable”’ points, of course, 
to changing ideals. Intuitionism is rejected by Roubier, because justice 
is based on systematic reflections as well as on intuition, yet it is funda- 
mental in his thought that justice as an ideal is in part irrational or intui- 
tive. Most important of all, a progress or evolution of ideals is assumed. 
The subtle motive behind the argument seems to be that, however uni- 
versal the rules of justice may be, they are in part irrational and that, 
above all, they may change, precisely as they have emerged, within the 
course of the history and development of law. 

Roubier also adopts a guarded position as respects the dispute of indi- 
vidualism and socialism.’ He favors the social principle in private law 
and the individualist principle in public law, substituting respect for the 
human person (Social Christianism) for the cult of the individual and the 
sovereignty of law for state-sovereignty. Adopting, with Kohler, civiliza- 





7 Whereas Radbruch refuses to accept fascism and national socialism as “social,” Roubier 
holds that these latter ‘“organic-conservative” schools represent social law in the highest de- 
gree. In contrast, the true example of social law, to Radbruch, is transpersonal law which, to 
Roubier, is but “inorganic social law” (230). Roubier mentions also examples of the mixture 
of the two schools which normally combine political individualism with economic liberalism, 
on the one hand, and political nationalism with economic socialism, on the other hand. How- 
ever, as Roubier points out, Hobbes and Rousseau were anti-liberal individualists, whereas 
Marxists, democrats, and universalists are anti-nationalist socialists (245). 
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tion as the end of law, he recognizes that this normally is dependent on 
free initiative (289). Accordingly, whether private or public law, com- 
mutative or distributive justice, are to be preferred depends on the 
recognized end of law under given conditions. 

However, in separating private from public law, Roubier relies on a 
theory of persons rather than of interests. But he clearly states that there 
is no satisfactory distinction, since private persons have public rights even 
in their private capacity and since the judicial function, although exercised 
by the agents of a public person in their public capacity, concerns private 
law to the extent to which it protects private rights. Properly speaking, 
public law includes the organization of public power and its exercise, 
excepting the judicial function (229). 

The formula of public law, adopted by Roubier, casts a doubt, of course, 
on any attempt to define law by means of public power, since that power, 
according to the formula, is organized and exercised according to law 
which, consequently, is prior to power. Yet Roubier gives precisely such 
a definition of law, difficult to reconcile with his formula of public law. 
However, his thought is always directed toward restoring harmony be- 
tween divergent trends.® 

Roubier’s legal-political creed is best summed up in his warning, di- 
rected presumably against invasion of private law by public law, that 
although socialist law is more realistic in looking at man as a tenant, 
worker, occasional delinquent, etc., rather than as abstract being, it 
offers less resistance than does individualist law against deprivations of 
civil liberty and equality, leaving the individual defenseless against new 
kinds of slavery and feudalism (260). 

It is not too much to say that Roubier’s theory is a systematization of 
the main currents of French legal thought, checked against each other by 
well-balanced criticism. Its formalist element is nourished by memories 
of the French legists and Bodin, of the regime of legality achieved with 
the Revolution, and of the exegetes of the Code Civil. He reacts, however, 
against the “fetichism of the statute’ with the great movement of ‘‘ibre 


8 When he stresses, for instance, the general character of legal rules against Kelsen, Capi- 
tant, and Bonnard, since the contrary view has nefarious consequences to interpretation and 
jurisdiction of the French Cour de Cassation, he nevertheless admits “anomalous” cases to an 
extent that they seem to fill the greater part of French legal history. The reader is left with the 
impression that Roubier’s true idea was perhaps only that law cannot consist of individual 
rules (such as “lettres de cachet” or feudal privileges) alone, but is made up of individual ap- 
plications of general and abstract rules (legality). Similarly, Roubier adopts the sanction of 
public authority (social coercion) as the distinctive feature of law, but qualifies it so heavily 
by sweeping admissions to the contrary as to reconcile it with the opposite view which char- 
acterizes law as eliminating coercion. 
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recherche scientifique” (Gény, Lambert), adopting from this the realist ele- 
ment, but checking its exaggerations precisely to the extent to which they 
endanger legal security. The idealist element in his thought may be traced 
to the French monarchomachs (Hotman, Languet) opposing Bodin, but 
mainly to French intuitionism (Rousseau, Bergson, Gény, Hauriou, Le 
Fur). His distrust of rationalism and of natural law reflects Montaigne’s 
skepticism and Pascal’s “‘plaisante justice qu’une riviere borne.” Against 
Comte, Durkheim, Duguit, G. Davy, and the whole French sociologism, 
he objects with H. Poincaré that while scientific propositions are in the 
indicative mood, law speaks in the imperative. But he admits “collective 
life,’ an interesting concession by which his view of “ideals,”’ as distin- 
guished from rational concepts, is colored, at the same time criticizing the 
French institutionalist school (Hauriou, Renard, Delos) for mysticism in 
handling what Ihering simply and happily called the skeleton of the law. 
The picture is completed by mentioning the “great idealist current” 
initiated by Ripert and Josserand who minimize the difference between 
law and morals. 

All these trends are balanced against each other in Roubier’s theory, 
the chief merit of which is proportion. This virtue makes it a faithful 
mirror of present French legal thought, the literature of which is copiously 
cited, including even doctoral theses, and supplemented by many com- 
parisons between French and foreign (mostly German) law and doctrine. 


IV 


Thus, in French legal theory, emphasis is laid increasingly on social 
values instead of reason, upon the content as well as the form of law. At 
the same time, realism is gaining ground, not only in the everyday mean- 
ing of fact-mindedness, but also in that of value-mindedness. 

Haesaert,® the eminent Belgian jurist and sociologist, qualifies this cur- 
rent of thought by a vigorous sense of historical empiricism. Yet immersed 
in the incalculable historical flux, he finds highly specific structures in 
both the form and the background (fond) of law, which form its intrinsic 





* Haesaert, Jean. Théorie Générale du Droit. Emile Bruylant, Bruxelles, 1948. Pp. 497. 
Underlying his theory of law is his sociology, masterfully elaborated in his Essai de Sociologie 
et Notes Doctrinales Conjointes, Lumiére, Bruxelles, 1946. Pp. 420. He has examined the prob- 
lems of international law in Préalables du Droit International Public, Académie Royale de 
Belgique, Classe des Lettres et des Sciences Morales et Politiques, Mémoires, Tome xlvi, 
Fascicule 3, Bruxelles, 1950, pp. 92; Les prétendus principes généraux de la politique inter- 
nationale et du droit des gens, Académie Royale de Belgique, Bulletin de la Classe des Lettres 
et des Sciences Morales et Politiques, 5*™* série, tome xxxvi, Bruxelles, 1950, pp. 354-386; 
Obstacles 4 la cohésion de l’Europe, Académie Royale de Belgique, Bulletin de la Classe des 


Lettres et des Sciences Morales et Politiques, 5*™° série, tome xxxvii, Bruxelles, 1951, pp. 
68-103. 
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conditions, including the “mental attitude of unconditional obligation” 
and the underlying ‘system of synergies.”” Unconcerned with content, 
since almost any content may become law, Haesaert masterfully portrays 
the interplay of value and fact and the evaluations by which the sense of 
unconditional obligation and the social system are engendered. 

A social system, as Haesaert uses the term, may comprise two parties 
only or a whole autarchic community. But whether particular or general, 
it exhibits the three elements of raison d’étre (called also idée mére or 
mother idea), means of realization, and lines of force (144). Translated 
into legal terms, the “mother idea,’’ which determines the system, means 
legal cause; the ‘means of realization”’ are persons and things (or subjects 
and objects of law), and the “lines of force’’ are legal rights and obliga- 
tions (413). | 

While this concept of social system is developed along the lines of for- 
malistic sociology (von Wiese), it is admittedly inspired by French insti- 
tutionalism. Haesaert’s position that the form as distinguished from the 
background of law does not have any necessary content, implies rejection 
of natural law. But, if the background is a necessary, intrinsic condition, 
and yet not form, how does it differ from necessary content or natural 
law? 

Our conclusion is that Haesaert recognizes and at the same time mini- 
mizes the relation of value to content as immanent in evaluations of the 
parties and as abstract (indifferent to “content”). Moreover, Haesaert 
allows so much for irregularity as to efface the sharp edges of his system- 
atic definitions. His major achievement is to show all regularity in law as 
perpetually submerging in and eventually emerging from the unpredict- 
able historical flux. 

The “mental attitude of unconditional obligation” is explained, first, 
as the particular attitude of the parties to a transaction (sale) and, second, 
as social confirmation—the attitude of the general system of the autarchic 
group. How can either attitude be verified, if no ‘“‘particular social system 
is conceivable before the establishment of a general system the raison 
d’étre of which is found in peaceful commerce” (135)? If adherence to 
such a system is “not necessarily conscious” (169), is not the required 
mental attitude merely read into the acts of compliance? If so, both “‘sys- 
tem” and “unconditional obligation” are tacit implications, rationaliza- 
tions rather than observable facts, as is suggested by Haesaert’s admission 
that the “social type is placed usually between the normal and the anoma- 
lous” (288)? If we have to move from “intrinsic conditions” to “social 
types,” is not this tantamount to a veiled confession that the former can- 
not be verified by any empirical method? 
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We must reserve judgment on how much of what is read into the facts 
may be read from them. Something could be saved of Haesaert’s construc- 
tion by substituting “ideal type” for “intrinsic condition.” 

This, I submit, is the net result of his admirable “etiology.” He paints 
a magnificent picture of the “configuration” of contemporary law and 
many readers, interested in comparative law, will find this the best part 
of the book. He points out, for instance, that “logic or the social impor- 
tance of the measures to be taken play but a secondary part”’ in legisla- 
tion, which he compares with the psychic phenomena of attention (297). 
Speaking of the Belgian Cour de Cassation, he observes: “From time to 
time the court varies; there was a Merlin judicature, a Dupin judicature, 
a Mesdach de ter Kiele judicature, a Servais judicature, to cite only the 
glorious dead. Moreover, there are massive, unshakable, stubborn oppo- 
sitions between the Cours d’A ppel and the Supreme Court, and nobody 
can divine who finally will prevail. The best established principle col- 
lapses unexpectedly; this menace weighs upon the apparent serenity of 
the most firm traditions” (299).!° 

In this inconstant scene, contemporary law is characterized by its 
abundance. A certain incoherence is the reverse side of more precise, dif- 
ferentiated, refined judicial interpretation. There is bad draftsmanship 
and a marked tendency to confuse law with morals. The abundance of 
rules entails disrespect “because they are ignored, because they multiply 
occasions to sin” (309). Abundance requires numerous collaborators; 
“where Portalis succeeded sometimes in imposing his will, twenty drafts- 
men will dispute, propose, amend, prune” (310)." 

Haesaert concludes that the succession of decisions exhibits ‘“‘not dis- 
order but precarious regularity, at every instant broken, of always un- 
stable balance, of retained spontaneity, of conditional inconstancy the 
condition of which escapes us” (359). He finds in institutional techniques 
more continuity attributable chiefly to economy of effort. ‘The same pres- 
sure which simplifies structures, which maintains institutions except 


© And Haesaert goes on to exemplify this by the question whether hire-purchase or sale 
on the deferred payment system (vente d tempérament) may be opposed to the creditors of the 
purchaser, particularly in case of bankruptcy. “Having been resolved against the vendors and 
in favor of the creditors, it has been resolved in favor of the vendors by three Cours d’A ppel 
in Belgium. Such unanimity ought to have calmed the interested parties: the decision of the 
Cour de Cassation of February 9, 1933, has been rendered in the opposite sense.” (300) 

| As a typical example of unpredictability, Haesaert mentions the thorny question of the 
réserve légale and the quotité disponible. The question is whether a child who has received gifts 
and renounces succession to the donor, may retain the gifts within the limits of the disposable 
portion only, or may impute them, first, to his legal share (due to him in case of acceptance) 
and, second, subsidiarily to the disposable portion of the estate. The French Cour de Cassa- 
tion has changed its opinion three times on the question. 
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where they require some energy to sustain them, impels them also to 
borrow, from abroad, ready-made models, and for new circumstances to 
utilize the existing old materials. If law is subject to a constant impulse, 
it is this: This is the only element that introduces some regularity and 
guarantees to the parties that, barring surprises, the justice of tomorrow 
will have as it were the same configuration as that of today. Still it may 
be entirely different” (376). 

Is not this tantamount to reducing the “intrinsic conditions” of law 
to a mere “‘ideal type’’? This answers the question how much of Haesaert’s 
definition may be read from, instead of reading into, the life of law as he 
describes it. 

Haesaert’s book is a masterpiece in this constant checking of norm by 
fact and fact by norm. He realizes that a legal norm is comparable to the 
graphic design in mechanics (461) and that, in the eyes of the demiurge, 
intervention of the will (obeying the norm) is a cause like any other (413). 
How “systems” and their norms are distorted by their realization in facts, 
and how facts nevertheless “select” norms again and again, is the topic 
of the new methodology. It is also the topic of the very old, genuinely legal 
method of trying cases by rules, and rules by cases. 


V 


French legal thought, after the cataclysm of the second world war, thus 
exhibits unmistakable signs of sober self-criticism. Certain basic tenets, 
such as Roubier’s “regressive evolution’”—pointing to the sacrifice of 
social progress, justice, and legal security in times of crisis in the inverse 
order of their achievement—and Haesaert’s conception of ‘‘unconditional 
obligation” are illustrated by conditions of military defeat, invasion, and 
occupation. It is even more significant that previous trends—rationalism, 
intuitionism, positivism, and even a certain naive realism—have been set 
in definite perspective, their claims limited by incisive criticism. There 
remains the effort to discover objective social values: these the strictly 
scientific method of Réglade reduces to a posteriori, empirically verifiable 
concepts; Roubier frankly appeals to law as art rather than science. And 
Haesaert’s ideal type-structures, resolving into, and yet also perennially 
emerging from the unpredictable flux of social existence, confront us with 
another version of docta ignorantia. Thus, the new realism is, in part at 
least, more artistic than scientific; in an effort to escape illusions, it has 
turned from form to content, from what is posited to reality. This is its 
innermost meaning. 

A word should be added on foreign influences. Of these, the most im- 
portant have been the German schools, and in a degree the Slav legal 
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writers such as Petrazicky and Gurvitch. The latter, indeed, not merely 
as author but also as the organizer of congresses and journals, has acted 
as a catalyzer of recent French theory. On the other hand, Anglo-Ameri- 
can legal thought is little known and little respected, at least by Roubier, 
whose remarks (149) I pass over in silence. Haesaert appreciates Austin 
and the analytical school but confesses that Anglo-American law is too 
foreign and too unfamiliar to be taken into account in his typological 
analysis of legal phenomena. It does not appear that Italian or Spanish 
legal thought, not to speak of more remote legal cultures, in any significant 
way inspires these French authors. Their frank admissions in these re- 
spects exemplify the need for comparative jurisprudence; in their case, 
reluctance to make superficial comparisons is the more laudable, as the 
value of comparative studies for legal science is appreciated. The price of 
endeavors of this character is indeed high, comparable to that of the full 
mastery of a foreign language, on which comparison of laws so largely 
depends. But it is along these lines that the greatest service can be ren- 
dered to legal science, opening approaches for really new advances in 
theory and practice. 











Notes and Comments 








NEW LEGISLATION 


EcypTiAN MARITIME CopE—Egypt has long needed a new Maritime Code, and 
the task was taken in hand in 1932; it is now being brought to successful frui- 
tion. The guiding hand has been a commission of three judges of the Mixed 
Courts whose existence has recently been terminated—Judge Jasper Yates 
Brinton of the Court of Appeals and Judges Bey Said and Ricol of the Alexan- 
dria tribunal. Simultaneously an administrative and judicial group has reviewed 
the available international conventions on maritime affairs and has selected 
those to which Egypt should adhere, including the Ocean Bill of Lading Con- 
vention of 1924, the Maritime Lien and Mortgages Convention of 1926, (now 
Egyptian Law No. 33 of March 6, 1951), the Load Lines Convention of 1929, 
the Safety of Life at Sea Convention of 1928. 

Several steps of this program were put into force before the completed Code 
was ready for action pursuant to acceptance by the drafting commission on 
June 9, 1951. The Maritime Liens and Mortgage Law was separately enacted 
on March 6, 1951 (No. 33 of 1951); the International Labor Office Convention 
on Professional Qualifications of Masters, etc. (1936) was adhered to by Egypt 
on July 8, 1940; the ‘““Hague Rules” or Ocean Bill of Lading Convention of 
1924 is embodied in the new Code, as Title III, section V, Articles 146-176; 
the Collision Liability Convention of 1910 was adhered to by Egypt on Novem- 
ber 29, 1943, and the Salvage Convention of 1910 at the same time. 

Besides accepting and embodying these standardized texts, the new Code 
deals with the definition, nationality, and registration of a ship under Egyptian 
flag, and seizures and arrests of vessels of all flags—these passages being com- 
patible with the proposals of the Comité Maritime International at Naples in 
September, 1951. 

Title Two deals with owners, “‘operators,’’ and the Captain, and substan- 
tially embodies the Brussels’ Limitation of Liability Convention of 1924. The 
owner is liable up to the value of ship, freight, and accessories not exceeding 
£8 Egyptian per net ton, which isthe Convention system. Charters are handled 
on the French system, as are the Carriage of Persons and the Contract of 
Marine Insurance. 

The General Average provisions take account of the York-Antwerp Rules 
1950. A final chapter deals with the running of time limiting the time for suit. 

Professor Jean Escarra of the Law Faculty of Paris and president of the 
French Commission on the Reform of the Commercial and Maritime Code, 
came to Egypt to assist in the final stages of the work and contributed an 
Explanatory Note which will be of the greatest utility to students interested in 
tracing the sources of the new Code and reading of the debates and discussions 
which shaped the texts. The new Code is an impressive monument to the skill 
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of Professor Escarra, the leadership of Judge Brinton, and the wise management 
of the Under Secretary of Justice Mohamed Aly Rouchdi in bringing together 
the various elements of government affected by this up-to-the-minute code. 
Trade and commerce with Egypt will be facilitated by the new texts. 
ARNOLD W. KNAUTH 


DECISIONS 


DomiciLE UNDER AUSTRIAN LAw—After the end of World War II, some well- 
known authors! from countries which, like Austria, determine the personal law 
of an individual by his nationality, have begun to doubt whether, in view of the 
influx of refugees, it would not be preferable to follow the example of Anglo- 
American law and to determine the personal law of an individual by his domi- 
cile. These authors point out that the shifting of large masses of population has 
dealt a decisive blow to the strongest argument in favor of the nationality test. 
It can, in effect, no longer be maintained that the nationality of an individual 
is easier to determine than his domicile,” if we look at the manifold and ill-de- 
fined laws which, since the end of World War I, have aimed either to bestow new 
citizenship on an individual* or to deprive him of the citizenship he had*— 
often enough in violation of international law. Even if a refugee retains the 
citizenship of his native country, this citizenship is of a wholly formal nature. 
On the one hand, the refugee no longer enjoys this country’s protection, and, 
on the other hand, he no longer wishes to maintain any real connection with it.® 


1 Folke Schmidt, “Nationality and Domicile in Swedish Private International Law,” 4 
International Law Quarterly (1951) 39-52; Zweigert, ‘““Die Rechtsvergleichung im Dienste 
der europdischen Rechtsvereinheitlichung,” 16 Zeitschrift fiir auslindisches und interna- 
tionales Privatrecht (1951) 393; Frankenstein, Projet d’un Code Européen de Droit Interna- 
tional Privé (1950) 9-11; 1 Rabel, Conflict of Laws (1945) 158; Raape, Internationales 
Privatrecht (ed. 1950) 39-41; Mezger, commenting on the decision of Oberlandesgericht 
Bamberg of May 4, 1950 in 4 Neue Juristische Wochenschrift (1951) 407-408 (cf. note 5). 

Contra Ferid, Der Neubiirger im internationalen Privatrecht (1949) 41-48 and 79-80, but 
cf. note 6 and Martin Wolff’s review of Ferid’s work in 3 International Law Quarterly (1950) 
116. 

*When a person accused of having made false statements concerning his nationality 
pointed out that, in view of the manifold and frequent changes of the pertinent legislation, 
false statements could be made in perfectly good faith, the Austrian Supreme Court on 
August 30, 1947, Juristische Blatter 1948, 66, considered this a valid defense. 

3Cf., e.g., the German decrees bestowing German nationality on persons of German 
ethnic origin in occupied Europe during World War II, quoted by Seidl-Hohenveldern, “Die 
Staatsbiirgerschaft der Volksdeutschen,” 2 Osterr. Zeitschrift fiir dffentliches Recht (1949) 
305. 


‘Cf., e.g., the Czechoslovak Decree No. 33 of August 2, 1945, and the Hungarian Ordi- 
nance of July 12, 1946, depriving Czechoslovak and Hungarian citizens of German ethnic 
origin of their citizenship, Seidl-Hohenveldern, ibid., 327-330. 

5 Cf. the decisions of the Swedish Supreme Court of December 16, 1948, 15 Zeitschrift 
fiir auslindisches und internationales Privatrecht (1949) 511, and of February 25, 1949, 
Laurine v. Laurine, 16 Zeitschrift fiir auslandisches und internationales Privatrecht (1950) 
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The refugee will naturally tend to adapt himself as much as possible to the way 
of life prevailing in the country of his new domicile. It may be presumed conse- 
quently that he is willing to accept its legal rules as his personal law. Strange as 
these rules may appear to him, he will still consider them more familiar and more 
acceptable than the rules of his native country, which have been changed in 
conformity with the revolutionary ideals which drove him abroad.*® 

However, although these arguments speak strongly in favor of the domicile 
test, this does not mean that full acceptance of the Anglo-American doctrine 
of domicile, as it now stands, would appear desirable. Under this doctrine, 
domicile is established in such a complicated manner, that the uncertainties 
caused thereby prevent it from being adopted as the universally accepted rule 
to determine the personal law of an individual. It is therefore highly interesting 
to see that a leading British author like Cheshire’ advocates that the English 
notion of domicile be changed so as to render it acceptable as a universal rule 
for these purposes. Cheshire rightly considers that some peculiar features of 
the present English notion of domicile would be rejected by the courts on the 
European continent. Some recent Austrian decisions bear out this contention. 

As the outstanding peculiarity of this nature, Cheshire mentions the doctrine 
laid down by the House of Lords “that the present habitation of a man is not 
to be deemed permanent and therefore sufficient for domicile, if he looks for- 
ward to some event, however uncertain and problematical, which may induce 
him at an indeterminate time in the future to change his residence.’ The facts 
in a case® recently decided by the Austrian Constitutional Court!® were such, 
that domicile would certainly have existed under the British rules. In 1946, 
Dr. Anton A. left the town of Himmelberg, Carinthia, which was then his domi- 
cile, and went to Vienna as a government employee under a contract terminable 


145-148, commented on by Folke Schmidt, Joc. cit., 48-49; and also Oberlandesgericht Bam- 
berg, May 5, 1950, 4 Neue Juristische Wochenschrift (1951) 407. 

These decisions apply the local law to refugees even when, in view of their nationality, 
the law of their native country should have been applied as their personal law. 

6 Ferid, Der Neubiirger im Internationalen Privatrecht (1949) 79-80, deplores the fact 
that under the nationality test a refugee should be tied to the law of his native country even 
after such revolutionary changes. Ferid, however, does not consider this as a very important 
argument in favor of the domicile test. According to him, such situations will soon be clarified 
as the native countries of the refugees concerned deprive them of their citizenship. These 
expectations have not been realized. On the contrary, these States are more and more reluc- 
tant to do so, hoping to maintain a last hold on the refugee by not releasing him from his 
allegiance. 

7 Cheshire commenting on Folke Schmidt’s article (cf. note 1) in 4 International Law 
Quarterly (1951) 52-59. 

8 Bell v. Kennedy (1868) L.R. 3 Sc. & Div. 307; Ramsay v. Liverpool Royal Infirmary 
(1938) A.C. 588. 

® Decisions of September 25, 1950, Off. Coll. (Slg) Nr. 1994 and 1995, Dr. Anton A. v. 
Government of Carinthia, Juristische Blatter 1951, 63. 

10 This Court is the supreme authority controlling the constitutionality of all laws and 
ordinances as well as of all acts of the Administration. 
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on short notice. Dr. Anton A. continued to keep a rented room at his disposal 
in Himmelberg. On the other hand, he was unable to find suitable accommoda- 
tions for his wife and for himself in Vienna. His wife therefore returned to her 
mother in Germany, while he had to accept the hospitality of various colleagues. 
Dr. Anton A. argued that he had thus merely established a temporary residence 
in Vienna. He furthermore stressed the fact that he had continued post-grad- 
uate studies in the Slovene language at the University of Vienna. As knowledge 
of this language is a prerequisite for some government posts in Carinthia, but 
not in any other part of Austria, this should prove—according to his contention 
—that he intended to return to Carinthia at the earliest possible occasion and 
that he had therefore not abandoned his Carinthian domicile. On the strength 
of this pretended domicile, Dr. Anton A. claimed the right to participate in 
elections held in Carinthia. The Constitutional Court ruled that the right to 
participate in elections is based on domicile as understood in civil law cases. 
The Court therefore based its decision on § 66 (1) of the Jurisdiktionsnorm.™ 
According to this rule, ‘‘a person’s domicile is that place in which he has fixed 
his habitation with the intention to make it his lasting residence. Such intention 
may either be manifest or may be implied from the circumstances of the case.” 
The Court declared that in order to constitute a domicile it is not necessary to 
have the intention of staying forever in the place concerned. According to the 
Court, a person acquires a domicile if at the time of fixing his habitation in a 
place he does not intend to stay there merely in a temporary manner, i.e., for a 
more or less exactly specified length of time, and, if in addition he has freely 
chosen this place as the center of his professional and economic activities until 
further notice.” In the case of Dr. Anton A., the center of his activities was 
Vienna. He therefore had acquired a domicile in Vienna. As Austrian law ad- 
mits that under exceptional circumstances a person may have two domiciles at 
the same time,!* the Court had to examine whether, in addition to his Vienna 
domicile, Dr. Anton A. had not retained his domicile in Carinthia. However, a 
person claiming to have two domiciles has to prove that he intends to make 
both these places equally important centers of his economic, professional, and 
social activities. This would be the case, e.g., of the owner of two factories in 


1 Jurisdiction Act of August 1, 1895, RGBI.Nr.111, in the version of the Law of October 
3, 1945, StGBI.Nr.188. 

2 A person who absents himself temporarily from his domicile without intending to trans- 
fer the center of his activities therefrom, does not thereby abandon his domicile, Austrian 
Administrative Court (i.e., Supreme Court for the control of the legality of the acts of the 
Administration) Decision of June 15, 1951, Nr.1794/50, to date unpublished. 

As an exception to this rule, §69 of the Jurisdiktionsnorm provides that Austrian civil 
servants residing abroad on official duty are deemed to be domiciled in Vienna. 

13 §66 (2) of the Jurisdiktionsnorm. Under English law it is impossible to have two domi- 
ciles at the same time; cf. Somerville v. Somerville (1801) 5 Ves. 750; 5 R.R. 155, quoted by 
Dicey, Conflict of Laws (6th ed.) 85. The notion of having a dual domicile does not seem 
much stranger than the notion of having a dual nationality. In practice, cases of dual domi- 
cile should be less frequent than cases of dual nationality. 
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different localities, having a habitation in each of these places and residing 
alternately in both as required by the necessity of managing both factories jn 
person. As Dr. Anton A. did not even claim to exercise at the time of suit any 
professional, etc., activities in Himmelberg, Carinthia, he could not pretend to 
have a domicile there. The mere intention of returning eventually to Himmel- 
berg, evidenced by the fact that he continued to have a room at his disposal in 
this town, was insufficient to constitute a domicile. 

In another case, the claim of having reacquired a local domicile would very 
likely have been refused by British courts just as it was by the Austrian Ad- 
ministrative Court.“ In this case, X, an Austrian woman, had to escape to 
Yugoslavia on account of German racial persecutions in February, 1939. When 
the Germans occupied Yugoslavia in May, 1941, they arrested X and detained 
her in a concentration camp run by German authorities in Yugoslavia. X died 
in this camp at an unspecified time prior to May 8, 1945. The Austrian Tax 
Authorities claimed death duties from her estate under the German Death 
Duties Act,'® which at the end of the war was provisionally maintained in 
force as part of the Austrian law.'* According to § 8 (1) I 2° of this Act, an 
Austrian having resided abroad for more than two years without retaining a 
domicile in Austria will not have the benefit of the reduction of death duties 
provided for Steuerinlinder.” The heirs of X maintained first that X had re- 
tained her domicile in Austria, as she had not left the country of her own free 
will. The Court held this fact to be irrelevant in view of the wording of the 
above-mentioned specific clause. The heirs of X then sought to prove that X 
had reacquired a German domicile (which, in view of this German law having 
become provisionally part of the law of Austria, should be equivalent to an 
Austrian domicile) by having been imprisoned in a German concentration camp 
in Yugoslavia. The German Death Duties Act provides in effect that persons 
“serving the Reich abroad” should be deemed to have retained their German 
domicile. However, the Court rightly considered that doing slave-labor for the 
Reich in a concentration camp in Yugoslavia could hardly be called “serving 
the Reich abroad” and that, under the circumstances of the case, a German 
domicile could not even have been retained, let alone be reacquired after having 
been lost. 

In criticizing a South African decision,'* Cheshire regrets that under English 
law domicile may never be established by mere intention, unfortified by some 
degree of residence. Cheshire suggests that under exceptional circumstances it 


4 Decision of July 3, 1951, Heirs of X v. Tax Authorities for Vienna, Lower Austria and 
Burgenland, Juristische Blatter 1951, 556. 

16 Act of August 22, 1925, German RGBI. I, 320, as amended. 

16 On this reception of German law, cf. this author’s review of Stefanowicz, ‘Index zu den 
Osterr. Reichs-, Staats- und Bundesgesetzblattern 1849 bis 1949,” 78 Journal du Droit Inter- 
national (1951) 324-326. 

17 Persons considered as Austrians for fiscal purposes. 

18 Frankel’s Estate v. The Master (1950) S.A.L.R. 220. 
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should be possible to establish a domicile by mere intention, provided that this 
intention is proved in an unequivocal manner. A recent Austrian case may serve 
as an illustration. During the War, a stateless individual who never heretofore 
had established a domicile in Austria had manifested his intention to do so by 
evacuating his furniture to Austria and by beginning to construct a house there 
in the winter of 1944-45. The St. Pélten Court of Appeals considered these facts 
sufficient evidence of his having acquired an Austrian domicile.” This person 
having failed to return at the end of the war, the Court considered itself en- 
titled, as the court of his last domicile, to appoint a curator of absence for him. 

The trend to determine the personal law of a person by his domicile rather 
than his nationality is to be welcomed as a solution better adapted to present 
social conditions and as a means to bridge the gulf between the Anglo-American 
and the Continental systems of law in a very important field. This latter object 
will, however, not be achieved, unless the Anglo-American rules on domicile are 
stripped of some of their more fanciful peculiarities, as Professor Cheshire had 
suggested. Any new developments in this field, either by legislation or by court 
decisions, are certain to be followed with the greatest interest on both sides. 
Thus, comparative law may be able to render a valuable contribution to the 
unification of law in a field where this is most desirable. 

IGNAZ SEIDL-HOHENVELDERN 


UniTED STATES: RECOVERY OF PROPERTY CONFISCATED BY ENEMY OCCUPANT 
—State of the Netherlands v. Federal Reserve Bank of New York et al. 99 F. Supp. 
655 (U. S. District Court, S. D. New York, May 14, 1951). During the German 
occupation of the Netherlands in the Second World War the German authorities 
seized from Netherlands domiciliaries certain bearer bonds issued by United 
States corporations. The seizure occurred in execution of anti-Jewish ordinances 
enacted by the German Reichskommissar for the Netherlands. Prior to this 
seizure, the Netherlands Government-in-Exile in England issued Royal Decree 
A-1 of May 24, 1940, vesting protective title in the State of the Netherlands to 
all securities capable of being transferred outside of the Netherlands and be- 
longing to persons domiciled in the Kingdom of the Netherlands, for the pur- 
pose of conserving the rights of the lawful owners.' In 1943 the bonds were sold 





'* Kreisgericht St. Pélten, Decision of June 19, 1946, Osterr. Juristen-Zeitung, Ev.Bl. Nr. 
338/1946. 

1 As quoted in the opinion of the Court, the Royal Decree A-1 provides in part as follows: 
“(1) Title to claims against persons, partnerships, companies, corporations, firms, institutions 
and public bodies, which claims belong to natural or legal persons domiciled in the Kingdom 
of the Netherlands, . . . in so far as these claims are in any form whatsoever capable of being 
encumbered, pledged, transferred or sold or the like, outside the Realm in Europe, is hereby 
vested in the State of the Netherlands, as represented by the Royal Netherlands Govern- 
ment, temporarily resident in London and exercising its functions there. . . .” 

“(3) The proprietary rights vested in the State of the Netherlands, by virtue of the pro- 


visions of the preceding paragraphs, shall only be exercised for the conservation of the rights 
of the former owners.” 
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by an agent of the German government “‘in the black market in Paris” and were 
subsequently acquired by a Swiss firm, which in 1947 sold them to an American 
citizen in Switzerland. On his return to the United States the American pur- 
chaser was indicted for violating United States freezing control legislation by 
having failed to declare and deposit the bonds. He then deposited the bonds 
with the Federal Reserve Bank as required by law. 

The State of the Netherlands sued the defendant bank in replevin to recover 
the bonds. The bank, not claiming any title to the bonds, interpleaded the 
American purchaser who counter-claimed, alleging title to the bonds. The 
Court held that both the plaintiff and the interpleaded defendant had failed 
to establish a valid claim to the bonds and that they should remain in the 
custody of the defendant bank ‘‘to await the appearance of proper claimants, 
or other appropriate disposition’’.? 

The plaintiff State claimed that it had a valid legal title to the bonds by 
virtue of Royal Decree A-1; that the United States freezing control legislation 
prevented the interpleaded defendant from acquiring title; and that even if this 
legislation did not apply the defendant was not a holder in due course and con- 
sequently had no title. The interpleaded defendant on the other hand asserted 
that neither the Royal Decree nor the United States legislation was applicable 
and that as a holder in due course he had acquired legal title to the bonds. 

In the Court’s view under international law the Netherlands Government-in- 
Exile remained the de jure government of the Netherlands despite the German 
military occupation of the country. As an absent sovereign this Government 
retained its power to legislate and specifically to issue Royal Decree A-1, al- 
though the enforcement of this legislation depended upon the co-operation of 
other sovereigns.* The highest New York court has determined that the Royal 
Decree A-1, issued by a Government allied with the United States in the war 
effort, “quite naturally was acceptable to the court.” However, the legislation 
of the Netherlands absent sovereign, including Royal Decree A-1, could not be 
considered as having come into force in the Netherlands territory during the 
military occupation. Pointing to the meager authority concerning the power of 
the absent sovereign, the Court found that “the view most prevalent prior to 
World War II, and influenced by decisions and practices stemming from World 
War I occurrences,” considered the acts of the absent sovereign as having of 
themselves no force and effect in occupied territory. This view, the Court stated, 
is sustained particularly by the Anglo-American and German jurisprudence.° 


2See also State of the Netherlands v. Federal Reserve Bank of New York et al., 79 F. 
Supp. 966 (1948). 

3 Oppenheimer, “Governments and Authorities in Exile,” 36 Am. J. of Int’l Law 568, 571 
(1942); VI Hackworth, Digest of Int’l Law, 385, 391 et seg. (1943); 3 Hyde, Int’l Law Chiefly 
as Interpreted and Applied by the United States, 1886 (2nd. Rev. Ed., 1945). 

4 The Court cited the case of Anderson v. N. V. Transandine Handelmaatschappij et al., 
(State of the Netherlands, Intervener), 289 N.Y. 9 (1942), 43 N.E. 2nd, 502. 

5 Feilchenfeld, The Int’l Economic Law of Belligerent Occupation (1942); Stein, “Applica- 
tion of the Law of the Absent Sovereign in Territory under Belligerent Occupation: The 
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The Belgian courts passing upon the effect of decrees of the absent Belgian 
sovereign after the Belgian territory was restored at the end of World War I, 
held that the absent sovereign retained his legislative powers over the occupied 
territory.* But, even “the Belgian theory” recognized that absent sovereign’s 
legislation aimed at combating the enemy occupant and hampering his de facto 
rule was not applicable in the occupied area.” The Court found that Royal De- 
cree A-1 was clearly designed to combat the German enemy occupant and thus 
could not even under the Belgian doctrine be considered applicable in the Ger- 
man occupied Netherlands. For this reason the Decree was not effective, the 
Court held, to transfer title to the bonds located in the enemy occupied Nether- 
lands ‘“‘at the time the Decree purported to do so.” 

Having disposed of the plaintiff’s claim under the Royal Decree, the Court 
examined the effect upon the claim of the interpleaded defendant of the so-called 
United States freezing controls legislation (the amended Trading with the En- 
emy Act and related orders and regulations).® This legislation prohibited cer- 
tain transactions in securities unless authorized by the Secretary of the Treas- 
ury. The Court concluded that the acquisition by the interpleaded defendant of 
the bonds from the Swiss firm was a “prohibited transaction.” Inquiring into 
the effects of a “prohibited transaction” the Court referred to a decision in 
which the United States Supreme Court considered a “prohibited transaction” 
null unless the transaction is licensed by the Treasury Department.® However, 
in a more recent case, also cited by the Court, the United States Supreme 
Court affirmed a decision which held that a “prohibited transaction” gave rise 
toa valid claim whose payment, nevertheless, must await licensing of the trans- 
action.!° By way of an explanation of the different results the Court suggested 


Schio Massacre”, 46 Mich. Law Rev. 341 ef seg. (1948), and authority cited therein; VI 
Hackworth, supra, 385 et seq. 

6 Feilchenfeld, supra, 136-139; Stein, supra, 358-360; Auditeur Militaire c. G. Van Dieren 
(Conseil de Guerre of Brabant), Annual Digest, 1919-22, Case No. 310, Pasicrisie Belge 
(1919), III, p. 1. 

7 The Court refers to a dictum in De Nimal c. De Nimal, Pasicrisie Belge (1919), II, 83; 
Cf. also Herwyn c. Muller, II, Recueil des decisions des Tribunaux Arbitraux Mixtes, 368 
(1922) in VI Hackworth, supra, 398. 

840 Stat. 411 (1917) as amended by the Joint Resolution of May 7, 1940, 54 Stat. 179, 
and by Section 301 of the First War Powers Act of 1941, 55 Stat. 839, 50 U.S.C.A., Ap- 
pendix §1 e¢ seg. The Court pointed out that the purpose of the freezing controls legislation 
was to prevent Nazi occupiers of European financial centers from acquiring dollar exchange 
by seizure of American securities in territory under their control and to protect the nationals 
of countries overrun by the Nazis from being dispossessed of title to their property. 

* Propper v. Clark, 337 U. S. 472, (1949), 69 S.Ct. 1333, 93 L.Ed. 1480. The Court cites 
also Bernstein v. N. V. Nederlandsche-Amerikaansche, etc., 2 Cir., 173 F.2nd 71 (1949). 

Lyon v. Singer, 339 U.S. 841 (1950), 70 S.Ct. 903, 94 L.Ed. 1323. Two weeks after the 
judgment in the case under consideration, the U. S. Supreme Court rendered the decisions in 
the cases of Zittman v. McGrath and McCarthy v. McGrath (71 S.Ct. 832, 71 S..Ct 846). 
In these cases the Court held that an attachment by an American creditor of a German 
owned account in a New York bank was not invalidated by the freezing program but could 
be satisfied only on the basis of an appropriate license. 
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that the first case involved a claim derived from a transaction which was in 
itself prohibited and in which the purported transfer, which would give rise to 
the claim, was illegal; under the later decision, the rights which were recognized 
arose out of a transaction not illegal in its inception. On the basis of this dis- 
tinction, the Court held that, in the present case, inasmuch as the actual trans- 
action through which the interpleaded American purchaser asserted title to 
the bonds was itself prohibited, the transaction was a nullity and he did not 
acquire any valid claim to the bonds. 

Recognizing that the case law concerning the effect of a “prohibited trans- 
action” was not clear, the Court proceeded to examine the American pur- 
chaser’s claim as if the freezing controls legislation had not disposed of the 
issue. The Court found that “under the law of any of three jurisdictions that 
might possibly be said to govern this phase of the case (i.e., New York, the 
Netherlands, or Switzerland),’’ the German occupation authorities which seized 
the bonds from the Netherlands domiciliaries did not acquire title to the bonds. 
In support of this conclusion, the Court cited the rules governing land warfare 
of the Hague Convention, under which confiscation of private property by a 
belligerent occupant is expressly prohibited." The Court did not say whether it 
considered confiscation in violation of the Hague Convention ipso facto null and 
void.” However, it proceeded to quote the New York Negotiable Instruments 
Law which declares ‘‘defective” any title to an instrument obtained through 
“duress, or force and fear, or other unlawful means... .’’ The Court pointed 
out that the ‘“‘acts of State” doctrine which was held to compel the acceptance 
of the official acts of the Nazis in Germany proper" has never been extended so 
as to apply to official acts of the Nazi authorities in territory under German 
belligerent occupation beyond:the boundaries of Germany. 

Having concluded that the title to the bonds remained in the Netherlands 
domiciliaries despite the Nazi seizure, the Court inquired, whether it had been 
defeated by a subsequent acquisition by a holder in due course. Since the an- 
swer to this query was identical under the law of New York, the Netherlands, 
and Switzerland, the Court considered it unnecessary to decide which law was 
applicable. On the basis of the circumstances surrounding the American pur- 
chaser’s trip to Switzerland and his acquisition of the bonds, the Court held 
that under the laws of neither of the three jurisdictions has the American 
purchaser demonstrated that he, or a person through whom he claimed, was a 
holder in due course. 


1 Articles 46 and 53, Annex to the Fourth Hague Convention, 1907, 36 Stat. 2277, 2306, 
2307, 2308. 

2 Cf. the statement of the Court regarding the effect of confiscation contrary to the Hague 
Regulations on p. 662 of the opinion in the case under consideration. 

13 Bernstein v. Van Heyghen Fréres Société Anonyme, 2 Cir., 163 F.2nd 246 (1947), 
certiorari denied 332 U.S. 772 (1947), 68 S.Ct. 88, 92 L.Ed. 357. For criticism of this case see 
Maurer, 46 Am. Journal of Int’). Law 171-172 (1952). 
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Of particular interest is the effect of this decision upon the scope of the ap- 
plicability of the Netherlands Royal Decree in the United States. In a previous 
decision (Anderson v. N. V. Transandine, etc.), rendered in 1942, the highest 
court of New York State considered the Royal Decree in a case involving 
securities, located in New York at the time of its enactment and owned by Nether- 
lands residents, which had been attached for the benefit of a non-resident alien. 
Because the Decree did not offend the public policy of the State, it was given 
effect “by comity of nations” with the result that the attachment was vacated 
at the instance of the Netherlands Government. 

The Federal Court in the case under consideration refused to enforce the 
Royal Decree and distinguished this case from the Anderson case on the basis 
of ‘changed circumstances” and “different facts.” 

Firstly, the Court pointed out, the bonds in the present case were located 
within the German occupied Netherlands territory when the Decree was en- 
acted, while in the New York case the property “was at all material times 
situated within the United States.” Secondly, had the present case “arisen for 
decision while the United States was at war, some might have felt less compul- 
sion to examine so closely the effect of the action of the Netherlands Govern- 
ment.” Thirdly, bearing in mind the importance of reciprocity in international 
law, the Court must respect the principle that the absent sovereign does not 
have authority to legislate in enemy occupied territory if the United States 
policy based on this principle is to be respected by other states. Fourthly, the 
argument that failure to give complete effect to the Royal Decree will fail to 
discourage adequately the Nazi looting of private property was not convincing. 
Finally, in the Anderson case the Royal Decree was enforced against the claim 
of a non-resident alien and the Court saw evidence in the Anderson decision 
that had the claim been asserted by “resident creditors or distributees”’ the 
result might have been different.'® The State of the Netherlands asserts its title, 
the Court emphasized, through the holders “‘at the time the decree purported 
to take title” and not through the present owners. Yet because of death or 
otherwise the present owners may not be the same as the original holders. To 
give effect to the Decree would ‘‘tend to preclude our courts from an inquiry” 
into the rights of presently interested persons (including possible American 
claimants, e.g., heirs of deceased former owners, domestic creditors of foreign 
claimants). 

Assuming that the physical location of the bonds is the controlling fact, the 
Royal Decree, a valid law enacted by the legal Government of the Netherlands, 
would be applicable to the bonds in the Netherlands at the time of its enact- 


4 See footnote 4 supra. 

16 The Surrogate’s Court of New York indicated in the case of In re Kahn’s Estate, 38 
N.Y.S. 2nd 839 (1942) that it would deny enforcement of the Royal Decree against the 
claims of domestic creditors, next of kin, and legatees on the ground of “public policy based 
upon necessity of protecting rights” of such claimants. See also Anderson v. N. Y. Transan- 
dine etc., ef al., 28 N.Y.S. 2nd 547 (1941). 
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ment unless excluded on the ground that legislation of the absent Netherlands 
Government could not apply in the Netherlands because of and during the 
enemy occupation. While American courts do not appear to have spoken on 
this specific issue, there is ample support in Anglo-American policy and practice 
of military occupation as well as writings for the proposition, based principally 
on the interpretation of the Hague Convention of 1907, that the legislation of 
an absent sovereign does not become ipso facto effective in occupied territory. 
Some foreign practice, writings, and judicial authority also support this view. 
However, a number of foreign courts of smaller nations, sitting in territories 
liberated from enemy occupation, held that legislation enacted by the formerly 
absent and now returned sovereign must be considered as having come into 
effect in the then occupied territory at the time of its enactment.!® Whether or 
not it can be said that there exists today a general rule of international law which 
would compel such conclusion, the Court appears warranted in holding on the 
basis of the above referred authority that because of the German occupation, 
the Royal Decree was not effective in the occupied Netherlands. It can perhaps 
be said that the rationale of the exclusion of the absent sovereign’s legislation 
from occupied territory is the necessity to ensure that the occupant is not 
hampered by such legislation in his administration of the territory in accord- 
ance with the Hague Convention of 1907. Seizure of private property by the 
occupant is prohibited by this Convention. It could be argued that the Royal 
Decree was designed to prevent such illegal seizure, is therefore outside the 
above rationale, and should be considered effective in occupied territory.” 
Finally, the question arises whether the modern concepts condemning aggressive 
war necessitate a modification of past practice and theory of belligerent occu- 
pation where occupation by an aggressor is involved, as in the case under con- 
sideration.® 


16 See footnotes 5 to 7. Most recently, during World War II, the Allied (British-American) 
Military Government did not allow the laws of the post-fascist Italian Government residing 
outside of the Allied occupied territory, to come into force ipso facto in the Allied occupied 
provinces of Italy. However, with a few exceptions such laws were made effective in these 
provinces by subsequent orders of the Allied Military Governor issued in each case after a 
scrutiny of the laws by Allied Military Government. No question respecting the “absent 
sovereign’s” powers arose during the Allied occupation of Germany or Japan in and after 
World War II. The Allied practice in Italy would appear to support the view that an occupant 
should give widest possible application in occupied territory, within limits of his legitimate 
military interests, to the absent sovereign’s legislation. See Stein, supra, p. 370. 

17 Qn this argument, the above proposition concerning the absent sovereign’s legislation 
would be entirely inapplicable to the type of legislation involved in the present case, and it 
would not be relevant that, as the Court indicated, the rights of the original owners of the 
securities could be protected without giving effect to the Royal Decree in the occupied Nether- 
lands. 

18 The Court referred to this question on p. 661 of the opinion. It would be of interest to 
observe whether the courts would treat the temporary occupation in 1950 of portions of the 
Republic of Korea south of the 38th parallel by the Chinese Communist and North Korean 
forces as a belligerent occupation of enemy territory within the meaning of conventional 
international law in the face of the fact that the General Assembly of the United Nations 
branded the Communist invasion as an aggression. 
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One fact in the present case with which the Court did not deal may be of some 
relevance. The bonds, it will be recalled, were issued by United States corpora- 
tions. Thus although the bonds themselves were located in the Netherlands at 
the time when the Royal Decree was enacted, the obligors were within the 
United States and the obligations of which the bonds were evidence were to 
that extent subject to the jurisdiction of the United States. Only in January of 
this year the United States Supreme Court in the CitiesService Company case" 
upheld the authority of the Alien Property Custodian under the Trading with 
the Enemy Act to vest an obligation of a United States corporation evidenced 
by a negotiable debenture even though the debenture was outside the United 
States. The Royal Decree purported to apply to “claims” of Netherlands domi- 
ciliaries which were “in any form whatsoever capable of being encumbered, 
pledged, transferred or the like outside the (Netherlands) Realm in Europe.” 
Can it not be said that in the present case, despite the location of the bonds in 
the Netherlandswhere the Decree was held inapplicable, the Decree nevertheless 
applied to the obligations within the United States of which the bonds were 
evidence? Could a block have been placed with the issuing United States cor- 
porations at the time when the Decree was enacted as in the case of lost bonds 
and duplicates issued to the State of the Netherlands against adequate indem- 
nity??° Had a bona fide holder in due course acquired title to the bonds, pre- 
sumably his title would have defeated the claim of the Netherlands State. 

If it could have been shown (assuming that the Royal Decree did not apply 
to the bonds at the time of its enactment) that the original Netherlands owners 
still held the title at some time after the bonds had left the German occupied 
Netherlands and France (e.g., when the bonds came to Switzerland and cer- 
tainly when they came finally to the United States) or that at some such date 
other specified Netherlands domiciliaries succeeded in their title, the Court may 
have found that the title had vested in the Netherlands State under the Royal 
Decree at such later date.” However, the State of the Netherlands apparently 
failed to make such showing. Nevertheless, no valid claims of United States 
“resident creditors or distributees’”’ were advanced to bring this case within 
what the Court considered a possible exception to the rule in the Anderson case. 
The Court found unequivocally that the only American claimant, the inter- 
pleaded defendant, had no valid claim. The concern of the Court for unasserted 
rights of potential unknown American or other claimants raises a new obstacle 
to the enforcement of the Royal Decree in the United States. 

In January of last year the Governments of the United States and of the 
Netherlands reached a new understanding concerning the Netherlands claims 





19 Cities Service Company et al., v. McGrath, 72 S.Ct. 334 (1952). 

°In the Cities Service Company case (see footnote 19 above) the Court held that in the 
event of a subsequent recovery against the U.S. obligor corporation in a foreign court by a 
bona fide holder of the debenture the obligor would have a claim for recoupment from the 
US. for a taking of property in violation of the Fifth Amendment. 

*! As far as Switzerland is concerned the above conclusion is conditioned by the assump- 


tion that under the law of Switzerland the Royal Decree would be considered effective in that 
country. 
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to looted securities. This recent understanding only confirms the strong United 
States public policy interest, continuing despite the termination of the war in 
Europe, in assisting the Netherlands Government efforts towards the accom- 
plishment of the objectives of the Royal Decree involved in the present case.” 
While the location of the bonds in the occupied Netherlands with the conse- 
quent implications concerning the applicability of the Royal Decree in the occu- 
pied territory may be taken to distinguish the present case from the facts of the 
Anderson case, the other “different facts” and “‘changed circumstances” offered 

by the Court in support of its decision do not appear altogether convincing. 
ERIC STEIN* 


THE UNITED STATES AND THE HAGUE CONFERENCES ON 
PRIVATE INTERNATIONAL LAW 


One of the outstanding, though negative, features of the Seventh Conference 
on Private International Law, held at the Hague in October, 1951,' was the ab- 
sence from the Conference of the United States. Fifteen Governments of Con- 
tinental Europe were represented’, one by an observer,’ and so were Great 
Britain and Japan. The Conference dealt with such important topics as the law 
applicable to international sales of goods, recognition of the status of foreign 
corporations, conflicts between the national and domiciliary laws, and civil 
procedure. With varying majorities, draft conventions on these subjects were 
approved, to be submitted to the respective governments‘. It should not be 
presumptuous to assume that representatives from our country could have 
made a contribution to the discussions. 

The First Hague Conference on Private International Law took place in 
1893. The Government of the Netherlands invited the European countries, 


2 “Memorandum of understanding between the Government of the United States of 
America and the Government of the Netherlands regarding claims by the Government of 
the Netherlands to looted securities,” Department of State and Department of Justice Press 
Releases, Jan. 19, 1951. 

* The opinions expressed are those of the author and not necessarily those of the Depart- 
ment of State. 

1 Noted 1 American Journal of Comparative Law (1952) 58 ff. 

2 Austria, Belgium, Denmark, Finland, France, Western Germany, Italy, Luxembourg, 
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland. 

3 Yugoslavia. 

4 Official French text of the draft conventions in 40 Revue Critique de Droit International 
Privé (1951) 724. For English translation, see infra 275 ff. Cf. de Winter, “De zevende zitting 
van de Haagse Conferentie van Internationaal Privaatrecht,” [1951] Nederlands Juristenblad 
877; Van Hecke, ‘De 7de Conferentie in zake internationaal privaatrecht,” 15 Rechtskundig 
Weekblad (1951) 475; Daig, “Die 7. Tagung der Haager Konferenz fiir internationales Pri- 
vatrecht,” [1952] Juristenzeitung 156, 188; Délle, ‘““Die 7. Haager Konferenz,”’ 17 Zeitschrift 
fiir auslindisches und internationales Privatrecht (Germany 1952) 161; Schwind, “Die Er- 
gebnisse der siebenten Haager Privatrechtskonferenz,”’ 74 Juristische Blatter (Austria 
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including Great Britain. The Government of Great Britain declined, because it 
felt that her legal institutions differed too widely from those of Continental 
Europe.® In a report on the Conference, the Swiss delegate Professor Meili 
voiced regret at the absence of the English-speaking countries and expressed 
the view that common law influence could have happily balanced Continental 
doctrinism.® 

The abstention of Great Britain became the subject of discussions at a con- 
ference of the International Law Association held in 1903. Sir Walter Philli- 
more, of the High Court of Justice, criticized the decision of his government,’ 
as did his colleague, Sir Walter Kennedy. The latter proposed a resolution, 
seconded by Charles N. Gregory, of the United States, which was approved, 
urging the British Government to reconsider its position.® 

In this country, the absence of Great Britain and the United States was de- 
fended by Simeon E. Baldwin, one of the first Americans to take an interest in 
the Hague Conferences on private international law. He and Professor Meili 
had an opportunity to state their differing views in this country at the Universal 
Congress of Lawyers and Jurists held in St. Louis in 1904 on the occasion of the 
Universal Exposition.!° Judge Baldwin stressed the differences in the civil law 
and the common law systems and, for the United States, referred to the difficulties 
created by constitutional limitations". The issue was renewed the following 
year at the annual meeting of the American Political Science Association. Ar- 
thur K. Kuhn, then engaged in the translation of one of Meili’s Works, contra- 
dicted Judge Baldwin” and urged that delegates be sent to the Hague Confer- 
ences.!* Some years later, upon Kuhn’s proposal, a comparative law congress 
held in Heidelberg adopted a resolution suggesting that Great Britain and the 


1952) 109; de la Morandiére, “‘La Septiéme Session de la Conférence de La Haye de Droit 
International Privé,” 41 Revue Critique de Droit International Privé (France 1952) 5. 

5 Asser, “La codification du droit international privé,” 25 Revue de Droit International 
et de Législation Comparée (1893) 521, 528. 

6 Meili, “Der erste europiische Staatencongress iiber internationales Privatrecht,” 45 
Allgemeine Oesterreichische Gerichts-Zeitung (1894) 169, 172. Cf. Meili, International Civil 
and Commercial Law (Kuhn trans. 1905) 20. 

7 Phillimore, “The Desirability of the British Government Taking Part in the Legal Con- 
ferences at The Hague on Private International Law and in a Conference for Securing Unity 
of Maritime Law,” 21st Report, International Law Association (Antwerp 1903) (1904) 80. 

5 At 85. 

* Baldwin, “Recent Progress towards Agreement on Rules to Prevent a Conflict of Laws,” 
17 Harv. L. Rev. (1904) 400, 402; idem, Book Review (Meili), 4 Columbia L. Rev. (1904) 307. 

1° Meili, “Review of the Four Hague Conferences on Private International Law,” Official 
Report of the Universal Congress of Lawyers and Jurists (1905) 135, 163. 

1 At 172, 173. 

2 Baldwin, “The Comparative Results, in the Advancement of Private International 
Law, of the Montevideo Congress of 1888-89 and the Hague Conferences of 1893, 1894, 
1900, and 1904,” 2 Proceedings of the American Political Science Association (1906) 73. 

3 At 87. 
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United States send delegates to the Hague for the purpose of reporting the 
results to their respective governments.’ Kuhn pressed the point again at the 
conference of the International Law Association held the year before the out- 
break of the First World War.!® 

It is well-known that Great Britain changed its views concerning attendance 
at such international conferences after the first World War. Beginning with 
the Fifth Conference, held in 1925, the Government of Great Britain has been 
represented at the Hague Conferences. It took part in the Geneva Conferences 
on Bills and Notes and Checks, much to the advantage of the work of these 
Conferences. 

After the second World War, it might have been anticipated that, in agree- 
ment with the original members of the Hague Conferences, the Government of the 
Netherlands would endeavor to broaden the membership in the conferences and 
invite the United States. This was not done, and the conference results as 
known do not suggest that, at this time, it is contemplated for the future. 

In this connection, a short parenthetical survey of developments in this 
Hemisphere is of interest. Even before the First Hague Conference convened, 
a South American congress on private international law had taken place. At 
this congress, held in Montevideo in 1888/89, several treaties on private inter- 
national law were signed.!* They have been ratified by several South American 
countries. 

In the present century, the Conferences of American States became interested 
in the codification of private international law. A code was adopted by the 
Sixth Conference, held in Havana in 1928, the Bustamante Code of Private 
International Law,” which has been ratified by fifteen Latin-American coun- 
tries. The Government of the United States reserved its vote ‘“‘in the hope,” it 
was declared, ‘‘of adhering partly or to a considerable number of the Code’s 


™ Kuhn, “Doctrines of Private International Law in England and America contrasted 
with those of Continental Europe,” Verhandlungen der ersten Hauptversammlung der In- 
ternationalen Vereinigung fiir vergleichende Rechtswissenschaft (Heidelberg 1911) (1912) 
271. 

15 “Should Great Britain and the United States be Represented at the Hague Conferences 
on Private International Law?,” 28th Report, International Law Association (Madrid 1913) 
(1914) 556, 7 Am. J. Int’l L. (1913) 774. See also the discussion at the Annual Meeting of 
the American Society of International Law in 1929, 23 Proc. Am. Soc’y Int’! L. 33, 35. 

16 Qn international civil and commercial law, procedural law, literary and artistic prop- 
erty, patents, trademarks, international penal law. English text in Report of the International 
American Congress (Washington, D. C. 1890) 876. See Bewes, “‘The Treaties of Montevideo,” 
6 Transactions of the Grotius Society (1921) 59. On the revision of the treaties by a con- 
ference held in 1939/40, see Rabel, ‘The Revision of the Treaties of Montevideo on the 
Law of Conflicts,” 39 Mich. L. Rev. (1941) 517. English text of the revised treaties in 37 Am. 
J. Int’] L. Supp. (1943) 116. 

17 English text in The International Conferences of American States 1889-1928 (1931) 
367; 4 Hudson, International Legislation (1931) 2279; 86 League of Nations Treaty Series 
(1929) 711. 
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provisions.” Reference was made also to the constitutional problems involved 
in adherence."* 

Recently, the Inter-American Council of Jurists, an organ of the Organiza- 
tion of American States, has taken an initiative in this matter. At its very first 
meeting, held in 1950, the Council instructed its permanent committee, the 
Inter-American Juridical Committee, which has its seat in Rio de Janeiro, to 
study “the possibility of a revision of the Bustamante Code, to the extent that 
it might appear desirable, taking into consideration the Treaties of Montevideo 
and the American Restatement of the law of conflict of laws, in order to reach 
uniformity of the three codifications.’””® The basis for this decision was a report 
of the Inter-American Juridical Committee itself, signed by representatives of 
the Governments of Brazil, Colombia, Cuba, Venezuela, and the United States, 
with Mexico dissenting, in which the belief is expressed that harmonization of 
the three bodies of law should be undertaken with a view to having a single 
instrument in force throughout the Continent.?° 

According to the report, a solution by unanimous agreement can obviously 
be found on such questions as the effects of contracts, the law of succession, and 
the status of foreign corporations—topics singled out as examples by the re- 
porters, who say in closing that America is ahead of Europe, where “attempts 
at codification failed because a convention covering all the questions was never 
concluded and only conventions on special matters, such as marriage, divorce, 
guardianship, checks and drafts, were signed at the Hague Conferences of 1902 
and 1905 and the Geneva Conference of 1930, some of them being subsequently 
denounced by several of the signatories.” 

We may leave the responsibility for these statements to the authors and 
note only that the existence in this Hemisphere of English conflicts rules, in 
Canada and the British possessions, is not even mentioned, not to speak of 
Quebec conflicts law. Nor is the desirability of having in force two types of 
conflicts rules, one for this Hemisphere, and the other for dealings with the rest 
of the world discussed. Excesses of regionalism are of little help in the solution 
of difficult problems. 

The advisability of raising hopes difficult to realize may also be questioned. 
The Restatement of Conflict of Laws has not yet been translated into Spanish. 
This was the first step suggested by the first Inter-American Bar Conference, 





18 Cf. Lorenzen, “The Pan-American Code of Private International Law,” 4 Tulane L. 
Rev. (1930) 499 at 519, 520. 

19 See explanation given by the drafter of the statement of the U. S. Delegation, Dr. 
James Brown Scott, 23 Proc. Am. Soc’y Int’l L. (1929) 42. Cf. D. J., “The Inter-American 
Council of Jurists,” 4 Int’] L. Q. (1951) 521, 524. 

20[1949] Inter-American Juridical Yearbook (1950) 320, 324-326. Cf. Freeman, “The 
First Meeting of the Inter-American Council of Jurists,” 44 Am. J. Int’l L. (1950) 374, 377. 

1 Cf. Opinion on the Possibility of Revision of the Bustamante Code or Code of Private 
International Law. Pan-American Union, Washington, D. C., May, 1951; Kuhn, “Opinion 
of the Inter-American Juridical Committee on the Revision of the Bustamante Code,” 46 
American Journal of International Law (1952) 317. 
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with the support of the late William Draper Lewis, then director of the Ameri- 
can Law Institute, and the present director, as well as Dr. Bustamante, looking 
toward co-operation, after such translation, of official and private legal agencies 
and organizations in a detailed study of the Restatement in comparison with 
the Bustamante Code for the purpose of examining the extent to which the two 
systems may be reconciled.” Be it added that the technical facilities for the 
contemplated studies are lacking at Rio de Janeiro and can be found only in our 
leading libraries. 

Reverting now to events in Europe, where it seems to be thought by some 
that codification of conflicts law can be advantageously discussed and under- 
taken without participation from this Hemisphere, it is interesting to note that 
the United States was invited by the Government of the Netherlands to attend 
another conference, held at the Hague immediately after that on private inter- 
national law. This second conference was convened under the auspices of the 
Rome Institute for the Unification of Private Law for the purpose of examining 
a draft uniform law on international sales of goods.”* Our participation was 
sought, and obtained, in a project to make international sales law uniform; it 
was not sought in the project to draft uniform conflicts rules for international 
sales. What may be the reasons for such differential treatment? We suspect that 
lack of familiarity with certain legal problems and developments in this country 
is involved. 

Abroad, it has become well-known that adherence by the United States toa 
convention on private international law would raise delicate questions of in- 
ternal policy if not constitutional law, whenever the field to be covered involves 
state and not federal law. On the other hand, foreign lawyers have been much 
attracted by our endeavor to secure uniformity of state law by means of uni- 
form laws. However, except for the Uniform Negotiable Instruments Act and 
a few other laws, little is known abroad of the range which this activity has 
taken. In particular, it is not realized that, for interstate conflicts problems” 


2 1 Inter-American Bar Association, Organization and Proceedings of the First Conference 
(1941) 167; 8 J. B. Ass’n D. C. (1941) 205. The subject had been previously discussed by 
William Draper Lewis, Lorenzen, Kuhn, Rabel, and others at the Eighth American Scientific 
Congress held in Washington, D. C. in 1940. 10 Proceedings of the Eighth American Scien- 
tific Congress (1943) 359, 342, 333, 363. 

%3 See Rabel, “The Hague Conference on the Unification of Sales Law,” 1 Am. J. Comp. 
L. (1952) 58. 

24 See Yntema, “Unification of Law in the United States,” in International Institute for 
the Unification of Private Law, Unification of Law (1948) 301, 311 (with French trans.). 

25 E.g., Act to Secure the Attendance of Witnesses from Without a State in Criminal 
Proceedings; Criminal Extradition Act; Enforcement of Foreign Judgments Act; Foreign 
Depositions Act; Interstate Arbitration of Death Taxes Act; Interstate Compromise of 
Death Taxes Act; Reciprocal Transfer Tax Act. The text is to be found in volumes 9 and 
9 A of Uniform Laws Annotated, Miscellaneous Acts (1951 ed.). Reciprocal Enforcement of 
Support Act, [1950] Handbook of the National Conference of Commissioners on Uniform 
State Laws 175. 
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and, more recently, even for conflicts problems generally,”* the method of uni- 
form laws has been used. Nor is it known that conflicts rules are found in many 
other uniform laws, for example, the recent Draft Commercial Code,” which 
includes a provision contemplating application of the Code to a far wider extent 
than would be the case under traditional conflicts rules.¥ 

T. M. C. Asser, the great Dutch jurist who presided over the First Hague 
Conference, in his opening remarks referred to the possible use of either uniform 
laws or conventions, or a combination of both, for the establishment of uniform 
conflicts rules.** In the case of a federal system like that of the United States, 
uniform laws may well be the answer, at least where state law is involved.*° 
Attainment of full uniformity in this way may be slow, but neither is ratifica- 
tion of conflicts conventions a quick process. 

The recent Hague Conference on private international law has adopted a 
draft on the status of these Conferences.*! The Conference will become a regular 
institution and be held every four years. A permanent bureau will be set up at 
the Hague. If this were to perpetuate regionalism,® this otherwise so desirable 
development could only be regretted. Problems of world-wide scope, like ob- 
taining uniform conflicts rules, call for a solution on a world-wide basis. 

Because of its federal structure, the United States has been the best proving 
ground for problems of conflict of laws. The fact that the first modern treatise 
on conflict of laws* was written in this country, is, we think, not due merely to 
the genius of its author. Issues which elsewhere arise rarely, if ever, are the daily 
concern of the American lawyer. With the United States missing at the Hague, 
the Conference deprives itself of collaboration from the part of the world with 
probably the greatest practical experience. 


6 E.g., Divorce Recognition Act, 9 U. L. A. (1951) 367; Powers of Foreign Representa- 
tives Act, [1944] Handbook of the National Conference of Commissioners on Uniform State 
Laws 325; Ancillary Administration of Estates Act, [1947] id. 190, [1949] id. 157; Probate of 
Foreign Wills Act, [1950] id. 252. 

” Schnader, “The New Commercial Code,” 36 A. B. A. J. (1950) 179; Symposium: Com- 
mercial Code, 16 Law & Contemp. Prob. (1951) 1; Goodrich, “Conflicts Niceties and Com- 
mercial Necessities,’’ Wis. L. Rev. (1952) 199. 

8 On Section 1-105 of the Code, see Rheinstein, “Conflict of Laws in the Uniform Com- 
mercial Code,” 16 Law & Contemp. Prob. (1951) 114. 

1 Actes de la Conférence de la Haye chargée de réglementer diverses matiéres de Droit 
International Privé (1893) 26, 27. 

* For a suggestion in this direction respecting reciprocal enforcement of foreign judg- 
ments, see Nadelmann, “‘Reprisals against American Judgments?,” 65 Harv. L. Rev. (1952) 
1184. 

| References in Note 4 supra. 

® Under Art. 2 of the Draft of a Basic Law (Statut) for the Hague Conference, new mem- 
bers may be admitted by majority vote of the member governments provided the new 
member accepts the Basic Law. 

% We refer to Story’s Commentaries on the Conflict of Laws, which appeared in 1834. 
“...und Story wird der heimliche Lehrer der Welt”. Wolff, Das Internationale Privatrecht 
Deutschlands (2d ed. 1949) 23. 
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It is true that, in the past, little attention has been given in this country to 
the valuable efforts made at the Hague,™ and this may have had discouraging 
effects. Abandonment at the Hague of a regional approach will no doubt create 
here the interest in the Hague work which it deserves. 

K.H.N, 


% An English translation of the Conventions of 1902 on Conflict of Laws respecting Mar- 
riage, Divorce and Separation, and Guardianship of Minors may be found in the Appendix 
to Meili, International Civil and Commercial Law (Kuhn trans. 1905); French text of Conven- 
tion of 1905 on Civil Procedure in 33 Am. J. Int’l L. Supp. (1939) 148. Bibliographical refer- 
ences in 1 Rabel, Conflict of Laws: A Comparative Study (1945) 30. The best recent discus- 
sion of the work of the Hague is Gutzwiller, “Das Internationalprivatrecht der Haager 
Konferenzen: Vergangenheit und Zukunft,” in 2 Schweizerisches Jahrbuch fiir internationales 
Recht (1945) 48. See also Gutzwiller and Niederer, Beitrage zum Haager Internationalprivat- 
recht 1951 (1951). On the early conferences, see, in addition to the previously cited articles 
by Simeon E. Baldwin: Baldwin, “The New Code of International Family Law,” 12 Yale 
L. J. (1903) 487; idem, ‘The Beginnings of an Official European Code of Private Interna- 
tional Law,” Yale Review, May, 1903, p. 10; idem, “The Hague Conference of 1904 for the 
Advancement of Private International Law,” 14 Yale L. J. (1904) 1. The Conferences of 
1925 and 1928 do not seem to have been covered by publications in this country, except for 
the publication of a translation of the Draft Convention on Bankruptcy, Nadelmann, “Bank- 
ruptcy Treaties,” 93 U. of Pa. L. Rev. (1944) 58, at 93. 
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SEVENTH HAGUE CONFERENCE ON PRIVATE 
INTERNATIONAL LAW 


Note: The Seventh Session of the Conference on Private International Law 
was held at The Hague from October 9 to 31, 1951, and was attended by dele- 
gates of Germany (Federal Republic), Austria, Belgium, Denmark, Spain, Fin- 
land, France, Great Britain, Italy, Japan, Luxembourg, Norway, The Nether- 
lands, Portugal, Sweden, Switzerland, and an observer of the Yugoslavian 
Government. The Conference agreed upon four draft Conventions, the texts of 
which, without the introductory and final provisions, are herewith translated 
from the revised Final Act of the Conference, of October 31, 1951.1 An addi- 
tional document, the “Draft Statute of the Hague Conference on Private 
International Law,’” as well asthe Recommendations, Resolutions, and Votes of 
the Seventh Conference, are not included. In connection with the preparation of 
the following translation by the Editorial Office of the Journal, special acknowl- 
edgments are due to Dr. Otto H. Sommerich of New York, whogenerously made 
available for purposes of study the original French text of the Final Act of the 
Conference, as well as a translation prepared under his supervision, and to 
Messrs. Phanor J. Eder, Pierre Bonassies, and Kurt H. Nadelmann, who have 
made various suggestions that have been incorporated in the translation. 

H.E.Y. 


I 

DRAFT CONVENTION ON THE LAW APPLICABLE TO 
INTERNATIONAL SALES OF GOODS 

Article 1 


The present Convention applies to in- 
ternational sales of goods. 


materials for their manufacture or pro- 
duction. 
The mere declaration of the parties, 





It does not apply to sales of securities, 
to sales of ships and of registered boats or 
aircraft, to sales upon judicial order or by 
way of execution. It applies to sales based 
on documents. 

For the purposes of application hereof, 
contracts to deliver goods to be manufac- 
tured or produced are assimilated to 
sales, provided the party who assumes 
delivery is to furnish the necessary raw 





relative to the application of a law or the 
competence of a judge or arbitrator, is 
not sufficient to confer upon a sale inter- 
national character in the sense of the first 
paragraph of this article. 


Article 2 


A sale is governed by the internal law 
of the country designated by the con- 
tracting parties. 


‘The French text of the Final Act is reproduced in 40 Revue Critique de Droit Inter- 


national Privé (1951) 724-742. 


* The “Draft Statute” is discussed in the Comment by Kurt H. Nadelmann, “The United 
States and the Conferences on Private International Law,” supra at p. 268. 
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Such designation must be contained 
in an express clause, or unambiguously 
result from the provisions of the contract. 

Conditions affecting the consent of the 
parties respecting the law declared appli- 
cable are determined by such law. 


Article 3 


In default of a law declared applicable 
by the parties, under the conditions con- 
templated in the preceding article, a sale 
is governed by the internal law of the 
country where the vendor has his habitual 
residence at the time when he receives the 
order. If the order is received by a branch 
office of the vendor, the sale is governed 
by the internal law of the country where 
such branch is located. 

Nevertheless, a sale is governed by the 
internal law of the country where the 
purchaser has his habitual residence, or 
where he has the branch that has given 
the order, if the order has been received 
in such country, whether by the vendor 
or by his representative, agent, or travel- 
ling salesman. 

In case of a sale at an exchange or at a 
public auction, the sale is governed by 
the internal law of the country where the 
exchange is located or in which the auc- 
tion takes place. 


Article 4 


In the absence of an express clause to 
the contrary, the internal law of the 
country where inspection of goods deliv- 
ered pursuant to a sale is to take place, 
applies as respects the form and the 
periods within which inspection must 
take place and the notifications concern- 
ing the inspection, as well as the measures 
to be taken in case of refusal of the goods. 


Article 5 


The present Convention does not ap- 
ply: 

1. to the capacity of the parties; 

2. to the form of the contract; 

3. to the transfer of ownership, it being 
understood nevertheless that the various 
obligations of the parties, and especially 
those which relate to risks, are subject 


to the law applicable to the sale pursuant 
to the present Convention; 

4. to the effects of the sale as respects 
all persons other than the parties. 


Article 6 


In each of the contracting States, the 
application of the law determined by the 
present Convention may be excluded on 
a ground of public policy. 


Article 7 


The contracting States have agreed to 
incorporate the provisions of articles 1-4 
of the present Convention in the na- 
tional law of their respective countries. 


Article 8 


The present Convention is open for the 
signature of the States represented at the 
Seventh Session of the Conference on 
Private International Law. 

It shall be ratified and the instruments 
of ratification shall be deposited with the 
Ministry of Foreign Affairs of The Neth- 
erlands. 

A procés-verbal shall be made of each 
deposit of instruments of ratification, a 
duly certified copy whereof shall be trans- 
mitted by diplomatic channels to each of 
the signatory States. 


Article 9 


The present Convention shall enter 
into effect on the sixtieth day from the 
deposit of the fifth instrument of ratifica- 
tion contemplated by article 8, para- 
graph 2. 

As respects each signatory State subse- 
quently ratifying the Convention, it shall 
enter into effect on the sixtieth day from 
the date of the deposit of its instrument 
of ratification. 


Article 10 


The present Convention applies as of 
course to the metropolitan territories of 
the contracting States. 

If a contracting State desires extension 
hereof to all its other territories, or to 
those of its other territories for the inter- 
national relations of which it provides, it 
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shall notify its intention to such effect by 
a document which shall be deposited 
with the ministry of Foreign Affairs of 
The Netherlands. The latter shall trans- 
mit by diplomatic channels a duly certi- 
fied copy thereof to each of the contract- 
ing States. The present Convention shall 
enter into effect for such territories on the 
sixtieth day after the date of the deposit 
of the act of notification above men- 
tioned. 

It is understood that the notification 
contemplated by paragraph 2 of the 
present article, shall have effect only after 
the coming into force of the present Con- 
vention, pursuant to article 9, first para- 
graph. 

Article 11 


Any State not represented at the Sev- 
enth Session of the Conference on Private 
International Law may adhere to the 
present Convention. A State desiring to 
adhere shall notify its intention by a 
document which shall be deposited with 
the Ministry of Foreign Affairs of The 
Netherlands. The latter shall transmit 
by diplomatic channels a duly certified 
copy thereof to each of the contracting 
States. The Convention shall enter into 
effect for the adhering State on the six- 
tieth day after the date of the act of 
adhesion. 


It is understood that the deposit of the 
act of adhesion shall take effect only 
after the coming into force of the present 
Convention, pursuant to article 9, first 
paragraph. 


Article 12 


The present Convention shall have a 
duration of five years, starting from the 
date indicated in article 9, first para- 
graph, of the present Convention. This 
period shall commence to run from such 
date even for States which shall have 
ratified it or adhered hereto subsequently. 

The Convention shall be renewed tac- 
itly every five years, in the absence of 
denunciation. 

A denunciation must be notified, at 
least six months before the expiration of 
the period, to the Ministry of Foreign 
Affairs of The Netherlands, which shall 
give notice thereof to all the other con- 
tracting States. 

The denunciation may be limited to 
the territories, or to certain of the terri- 
tories, indicated in a notification made 
pursuant to article 10, paragraph 2. 

The denunciation shall have effect only 
as respects the State which shall have 
given notice thereof. The Convention 
shall remain in effect for the other con- 
tracting States. 


DRAFT CONVENTION CONCERNING RECOGNITION OF THE 
LEGAL PERSONALITY OF FOREIGN COMPANIES (SOCIETES), 
ASSOCIATIONS, AND FOUNDATIONS 


Article 1 


Legal personality, acquired by a com- 
pany, association, or foundation under 
the law of the contracting State where the 
formalities of registration or publication 
have been complied with and where its 
charter seat is located, shall be recognized 
as of course in the other contracting 
States, provided that, in addition to the 
capacity to proceed in court, it imports 
at least capacity to hold property and to 
enter into contracts and other legal acts. 

Legal personality, acquired without 


formality of registration or of publica- 
tion, shall be recognized as of course, 
under the same condition, if the com- 
pany, association, or foundation has been 
established in accordance with the law 
which governs the same. 


Article 2 


Nevertheless, personality, acquired in 
conformity with the provisions of article 
1, need not be recognized in another con- 
tracting State the law of which takes into 
consideration the real seat, if said seat is 
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there considered as being located in its 
territory. 

Personality need not be recognized in 
another contracting State the law of 
which takes into consideration the real 
seat, if said seat is there considered as 
being located in a State the law of which 
likewise takes the same into considera- 
tion. 

A company, association, or foundation 
is deemed to have its real seat at the 
place where its central administration is 
established. 

The provisions of paragraphs 1 and 2 
are not applicable, if the company, asso- 
ciation, or foundation, within a reason- 
able period, transfers its real seat to a 
State which accords personality without 
taking such seat into consideration. 


Article 3 


Continuity of personality shall be rec- 
ognized in all the contracting States, in 
case of transfer of the charter seat from 
one of the contracting States to another, 
if such continuity is recognized in the two 
States interested. 

The provisions of paragraphs 1 and 2 
of article 2 are not applicable, if, within 
a reasonable period, the company, asso- 
ciation, or foundation transfers its charter 
seat to the State of the real seat. 


Article 4 


Merger of companies, associations, or 
foundations which have acquired person- 
ality in the same contracting State, oc- 
curring within such State, shall be recog- 
nized in the other contracting States. 

Merger of a company, association, or 
foundation, which has acquired personal- 
ity in one of the contracting States, with 
a company, association, or foundation, 
which has acquired personality in another 
contracting State, shall be recognized in 
all the contracting States in case it is 
recognized in the States interested. 


Article 5 


Recognition of legal personality implies 
the capacity which is attached thereto by 
the law under which it has been acquired. 
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Nevertheless, rights which the law of 
the State of recognition does not grant to 
companies, associations, and foundations 
of the corresponding type, may be re- 
fused. 

The State of recognition may likewise 
regulate the extent of the capacity to 
hold property in its territory. 

Personality shall in any case include 
the capacity to proceed in court, whether 
as plaintiff or as defendant, in accordance 
with the laws of the territory. 


Article 6 


Companies, associations, and founda- 
tions, to which the law which governs 
them does-not grant personality, shall 
have, within the territory of the other 
contracting States, the legal situation 
which such law accords to them, notably 
as respects capacity to proceed in court 
and relations with creditors. 

They shall not have a right to more 
favorable legal treatment in the other 
contracting States, even if they satisfy 
all the conditions which in such States 
confer the benefit of personality. 

Nevertheless, rights which the law of 
such States does not accord to companies, 
associations, and foundations of the cor- 
responding type, may be refused. 

Such States may likewise regulate the 
extent of capacity to hold property in their 
territory. 


Article 7 


Admission for establishment, opera- 
tion, and, in general, permanent exercise 
of activities in the territory of the State 
of recognition, is governed by the law of 
such State. 


Article 8 


In each contracting State the applica- 
tion of the provisions of the present Con- 
vention may be excluded on a ground of 
public policy. 


Article 9 


Each contracting State, on signing or 
ratifying the present Convention or on 
adhering hereto, may reserve the faculty 
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of limiting the scope of its application, as 
defined in article 1. 

A State which shall have availed itself 
of the faculty contemplated in the pre- 
ceding paragraph may not claim the 
application of the present Convention by 
the other contracting States, as respects 
the categories which it shall have ex- 
cluded. 


Article 10 


The present Convention is open for the 
signatures of the States represented at 
the Seventh Session of the Conference on 
Private International Law. 

It shall be ratified and the instruments 
of ratification shall be deposited with the 
Ministry of Foreign Affairs of The Neth- 
erlands. 

A procés-verbal of each deposit of in- 
struments of ratification shall be made, a 
duly certified copy whereof shall be sent 
by diplomatic channels to each of the 
signatory States. 


Article 11 


The present Convention shall enter 
into effect on the sixtieth day from the 
deposit of the fifth instrument of ratifica- 
tion contemplated by article 10, para- 
graph 2. 

As respects each signatory State ratify- 
ing the Convention subsequently, it shall 
enter into effect on the sixtieth day from 
the date of the deposit of its instrument of 
ratification. 


Article 12 


The present Convention applies as of 
course to the metropolitan territories of 
the contracting States. 

If a contracting State desires extension 
hereof to all its other territories, or to 
those other territories for the interna- 
tional relations of which it provides, it 
shall notify its intention to such effect by 
a document which shall be deposited 
with the Ministry of Foreign Affairs of 
The Netherlands. The latter shall trans- 
mit by diplomatic channels a duly certi- 
fied copy thereof to each one of the con- 
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tracting States. The present Convention 
shall enter into effect for such territories 
on the sixtieth day from the date of the 
deposit of the act of notification men- 
tioned above. 

It is understood that the notification 
contemplated by paragraph 2 of the pres- 
ent article shall have effect only after the 
coming into force of the present Conven- 
tion, pursuant to article 11, first para- 
graph. 


Article 13 


Any State not represented at the Sev- 
enth Session of the Hague Conference 
may adhere to the present Convention. 

The instruments of adhesion shall be 
deposited with the Ministry of Foreign 
Affairs of The Netherlands. 

The latter shall transmit by diplomatic 
channels a duly certified copy thereof to 
each one of the contracting States. 

The adhesion shall have effect only for 
relations between the adhering State and 
States which do not make objection 
within six months from such communica- 
tion. 

It is understood that the deposit of the 
act of adhesion may take place only after 
the coming into force of the present Con- 
vention, pursuant to article 11, first para- 
graph. 


Article 14 


The present Convention shall have a 
duration of five years, starting from the 
date indicated in article 11, paragraph 1, 
of the present Convention. This period 
shall commence to run from such date, 
even for States which shall have ratified 
or adhered to it subsequently. 

The Convention shall be renewed tac- 
itly every five years, in the absence of 
denunciation. 

A denunciation must be notified, at 
least six months before the expiration of 
the period, to the Ministry of Foreign 
Affairs of The Netherlands, which shall 
give notice thereof to all the other con- 
tracting States. 

The denunciation may be limited to 
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the territories, or to certain of the terri- 
tories, indicated in a notification made 
pursuant to article 12, paragraph 2. 

The denunciation shall have effect only 
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as respects the State which shall have 
given notice thereof. The Convention 
shall remain in effect for the other con- 
tracting States. 


Iil 


DRAFT CONVENTION TO DETERMINE CONFLICTS BETWEEN 
THE NATIONAL LAW AND THE LAW OF DOMICILE 


Article 1 


When the State where the person in- 
terested is domiciled prescribes applica- 
tion of the national law, but the State of 
which such person is a national, prescribes 
application of the law of the domicile, 
each contracting State shall apply the 
provisions of the internal law of the law 
of the domicile. 


Article 2 


When the State where the person in- 
terested is domiciled and the State of 
which such person is a national, both pre- 
scribe application of the law of the domi- 
cile, each contracting State shall apply 
the provisions of the internal law of the 
law of the domicile. 


Article 3 


When the State where the person in- 
terested is domiciled and the State of 
which such person is a national both pre- 
scribe application of the national law, 
each contracting State shall apply the 
provisions of the internal law of the na- 
tional law. 


Article 4 


No contracting State is obligated to 
apply the rules prescribed in the preced- 
ing articles, when its rules of private in- 
ternational law prescribe application in a 
given case neither of the law of the 
domicile nor of the national law. 


Article 5 


Domicile, for the purpose of the pres- 
ent Convention, is the place where a 
person habitually resides, unless it de- 
pends on that of another person or on the 
seat of an authority. 


Article 6 


In each of the contracting States, the 
application of the law determined by the 
present Convention may be excluded ona 
ground of public policy. 


Article 7 


No contracting State is obliged to ap- 
ply the provisions of the present Conven- 
tion, when the State where the person 
interested is domiciled or the State of 
which such person is a national is not a 
contracting State. 


Article 8 


Each contracting State, on signing or 
ratifying the present Convention or on 
adhering hereto, may declare that it ex- 
cludes from the application of the present 
Convention conflicts of laws relating to 
certain matters. 

The State which shall have availed 
itself of the faculty contemplated in the 
preceding paragraph may not claim the 
application of the present Convention by 
other contracting States as respects mat- 
ters which it shall have excluded. 


Article 9 


The present Convention is open for the 
signature of the States represented at the 
Seventh Session of the Conference on 
Private International Law. 

It shall be ratified and the instruments 
of ratification shall be deposited with the 
Ministry of Foreign Affairs of The Neth- 
erlands. 

A procés-verbal shall be made of each 
deposit of instruments of ratification, a 
duly certified copy whereof shall be trans- 
mitted by diplomatic channels to each of 
the signatory States. 
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Article 10 


The present Convention shall enter 
into effect on the sixtieth day from the 
deposit of the fifth instrument of ratifi- 
cation contemplated by article 9, para- 
graph 2. 

As respects each signatory State ratify- 
ing the Convention subsequently, it shall 
enter into effect on the sixtieth day from 
the date of the deposit of its instrument 
of ratification. 


Article 11 


The present Convention applies as of 
course to the metropolitan territories of 
the contracting States. 

If a contracting State desires extension 
hereof to all its other territories, or to 
those of its other territories for the inter- 
national relations of which it provides, it 
shall notify its intention to such effect by 
a document which shall be deposited with 
the Ministry of Foreign Affairs of The 
Netherlands. The latter shall transmit by 
diplomatic channels a duly certified copy 
thereof to each of the contracting States. 
The present Convention shall enter into 
effect for such territories on the sixtieth 
day after the date of deposit of the act of 
notification above mentioned. 

It is understood that the notification 
contemplated by paragraph 2 of the pres- 
ent article shall have effect only after the 
coming into force of the present Conven- 
tion pursuant to article 10, first para- 
graph. 


Article 12 


Any State not represented at the Sev- 
enth Session of the Conference on Private 
International Law may adhere to the 
present Convention. A State desiring to 
adhere shall notify its intention by a 
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document which shall be deposited with 
the Ministry of Foreign Affairs of The 
Netherlands. The latter shall transmit by 
diplomatic channels a duly certified copy 
thereof to each of the contracting States. 
The Convention shall enter into effect for 
the adhering State on the sixtieth day 
after the date of the deposit of the act of 
adhesion. 

It is understood that the deposit of the 
act of adhesion may take place only after 
the coming into force of the present Con- 
vention pursuant to article 10, first para- 
graph. 


Article 13 


The present Convention shall have a 
duration of five years starting from the 
date indicated in article 10, first para- 
graph, of the present Convention. This 
period shall commence to run from such 
date even for States which shall have 
ratified it or adhered hereto subsequently. 

The Convention shall be renewed tac- 
itly every five years, in the absence of 
denunciation. 

The denunciation must be notified, at 
least six months before the expiration of 
the period, to the Ministry of Foreign 
Affairs of The Netherlands, which shall 
give notice thereof to all the other con- 
tracting States. 

The denunciation may be limited to the 
territories, or to certain of the territories 
included in a notification made pursuant 
to article 10,! paragraph 2. 

The denunciation shall take effect only 
as respects the State which shall have 
given notice thereof. The Convention 
shall remain in effect for the other con- 
tracting States. 


1 Apparently, this should be “article 11” 
instead of “article 10.” 
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IV 


DRAFT CONVENTION RELATING TO CIVIL PROCEDURE 


I. SERVICE OF JUDICIAL AND EXTRA-JUDICIAL PROCESS 


Article 1 


In civil or commercial matters, service 
of process upon persons abroad shall be 
made within the contracting States upon 
demand of the consul of the requesting 
State, addressed to the authority who 
shall be designated by the requested 
State. The request, containing the indi- 
cation of the authority from which the 
process transmitted comes, the name and 
character of the parties, the address of 
the person to be served, the nature of 
the process involved, must be stated in 
the language of the requested authority. 
Such authority shall transmit to the consul 
the document proving service or indicat- 
ing the fact which has prevented it. 

All difficulties which may occur in con- 
nection with the demand of the consul 
shall be settled through diplomatic chan- 
nels. 

Each contracting State may declare, 
by a communication addressed to the 
other contracting States, that it under- 
stands that the request for service to be 
made in its territory, containing the items 
indicated in paragraph 1, should be ad- 
dressed to it through diplomatic chan- 
nels. 

The preceding provisions do not pre- 
clude agreement of two contracting States 
to allow direct communication between 
their respective authorities. 


Article 2 


Service shall be made through the au- 
thority competent under the laws of the 
requested State. Such authority, except 
in the cases contemplated in article 3, 
may limit itself to effecting service by 
handing process to an addressee who ac- 
cepts it voluntarily. 


Article 3 


The request shall be accompanied by 
the process to be served in duplicate. 
If the process to be served is written 


either in the language of the requested 
authority or in the language agreed be- 
tween the two interested States, or if it 
is accompanied by a translation in one of 
these languages, the requested authority, 
in case desire therefor be expressed in the 
request, shall have process served in the 
form prescribed by its internal legislation 
for the execution of analogous service, or 
in a special form, provided that it be not 
contrary to such legislation. If such a 
desire is not expressed, the requested au- 
thority shall first seek to effect personal 
service in the manner prescribed in 
article 2. 

In the absence of agreement to the con- 
trary, the translation contemplated in 
the preceding paragraph shall be duly 
certified by the diplomatic or consular 
agent of the requesting State or byasworn 
translator of the State requested. 


Article 4 


Execution of service contemplated in 
articles 1, 2, and 3 may be refused only 
if the State upon the territory of which 
it is to be made deems it of a character 
infringing its sovereignty or its security. 


Article 5 


Proof of service shall be made by means 
either of a return receipt, dated and certi- 
fied by the addressee, or of an attestation 
by the authority of the requested state, 
stating the fact, the manner, and the date 
of service. 

If the process to be served has been 
transmitted in duplicate, the receipt or 
the attestation should be placed upon one 
of the copies or be annexed thereto. 


Article 6 


The provisions of the preceding articles 
do not preclude: 

1. the faculty to forward process di- 
rectly by mail to interested parties 
abroad; 

2. the faculty of the interested parties 
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to have service made directly through 
competent serving officers (officiers minis- 
tériels) or officials of the country of des- 
tination; 

3. the faculty for each state to have 
service directed to persons abroad made 
through its diplomatic or consular agents. 

In each of these cases, the faculty 
contemplated exists only if Conventions 
concluded between the interested States 
so allow or if, in default of Conventions, 
the State on whose territory the service 
is to be made does not object thereto. 
Such State may not object when, in the 
case of the first paragraph, number 3, 


II. LETTERS 


Article 8 


In civil or commercial matters, a judi- 
cial authority of a contracting State may, 
in conformity with the provisions of its 
legislation, communicate by letter roga- 
tory with the competent authority of 
another contracting State in order to 
request that the latter should, within its 
jurisdiction, effect either an examination 
or other judicial acts. 


Article 9 


Letters rogatory shall be transmitted 
by the consul of the requesting State to 
the authority who shall be designated by 
the requested State. Said authority shall 
transmit to the consul a document evi- 
dencing execution of the letter rogatory 
or indicating the fact which has prevented 
execution thereof. 

All difficulties which may occur in con- 
nection with such transmission shall be 
settled through diplomatic channels. 

Each contracting State may declare, 
by a communication addressed to the 
other contracting States, that it under- 
stands that letters rogatory to be executed 
in its territory, are to be transmitted to it 
through diplomatic channels. 

The preceding provisions do not pre- 
clude agreement of two contracting States 
to allow direct transmission of letters 
rogatory between their respective author- 
ities, 


process is to be served without constraint 
upon a national of the requesting State. 


Article 7 


Service shall not give rise to reim- 
bursement of fees or costs of any kind 
whatsoever. 

Nevertheless, in the absence of agree- 
ment to the contrary, the requested State 
shall have the right to demand of the re- 
questing State reimbursement of costs 
occasioned by the intervention of a serv- 
ing officer (officier ministériel) or by the 
employment of a special form in the case 
of article 3. 


ROGATORY 


Article 10 


In the absence of agreement to the 
contrary, a letter rogatory must be drawn 
up either in the language of the requested 
authority or in the language agreed be- 
tween the two States interested, or it 
must be accompanied by a translation 
made in one of these languages and duly 
certified by a diplomatic or consular 
agent of the requesting State or by a 
sworn translator of the requested State. 


Article 11 


The judicial authority to which a letter 
rogatory is addressed shall be obligated 
to comply therewith, employing the same 
means of constraint as for the execution 
of a demand made to such effect by an 
interested party. Such means of con- 
straint are not necessarily employed, if 
appearance of the parties in the case is 
involved. 

The requesting authority, if it so re- 
quires, shall be informed of the date and 
of the place where proceedings are to 
occur concerning the measure sought, in 
order that the interested party may be 
in position to attend the same. 

Execution of the letter rogatory may 
be refused only: 

1. if the authenticity of the document 
is not established; 

2. if in the requested State execution 
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of a letter rogatory is not included within 
the attributes of the judicial power; 

3. if the State in the territory of which 
execution is to take place deems it of a 
character infringing its sovereignty or its 
security. 


Article 12 


In case of incompetence of the re- 
quested authority, the letter rogatory 
shall be transmitted ex officio to the com- 
petent judicial authority of the same 
State, pursuant to the rules established 
by the legislation thereof. 


Article 13 


In all cases where a letter rogatory is 
not executed by the requested authority, 
it shall immediately so inform the re- 
questing authority, indicating in the case 
of article 11 the reasons why execution of 
the letter rogatory has been refused, and 
in the case of article 12, the authoriy to 
which the letter is transmitted. 


Article 14 


The judicial authority, which proceeds 
to execute a letter rogatory, shall apply 
the laws of its country, as concerns the 
forms to be followed. 

Nevertheless, a demand of the request- 
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ing authority to the effect that a special 
form should be followed shall be complied 
with, provided that such form is not 
contrary to the legislation of the State 
requested. 


Article 15 


The provisions of the preceding articles 
do not exclude the faculty, for each State, 
to have letters rogatory executed directly 
by its diplomatic or consular agents, if 
Conventions entered into between the 
interested States so allow or if the State, 
in the territory of which the letter roga- 
tory is to be executed, does not object. 


Article 16 


Execution of letters rogatory shall not 
give rise to reimbursement of fees or costs 
of any kind whatsoever. 

Nevertheless, in the absence of agree- 
ment to the contrary, the requested State 
shall have the right to demand of the re- 
questing State reimbursement of com- 
pensation paid to witnesses or to experts, 
as well as the costs occasioned by the 
intervention of a serving officer (officier 
ministériel), which has become necessary 
because the witnesses have not volun- 
tarily appeared, or of the costs resulting 
from the eventual application of article 
14, paragraph 2. 


III. Securiry FoR Costs AND DAMAGES IN PROCEEDINGS 


(Caution Jupicatum Sov!) 


Article 17 


No bond nor deposit, under any de- 
nomination whatsoever, may be imposed 
on the ground, whether of their foreign 
character or of absence of domicile or 
residence in the country, upon nationals 
of one of the contracting States, having 
their domicile within one of such States, 
who are plaintiffs or intervene in the 
tribunals of another of such States. 

The same rule applies to payments 
which may be required of plaintiffs or 
interveners to guarantee judicial costs. 

Conventions by which contracting 
States may have stipulated on behalf of 


their nationals exemption from security 
for costs and damages in proceedings or 
from payment of judicial costs irrespective 
of domicile, shall continue to apply. 


Article 18 


Adjudications of the costs and expenses 
of an action, pronounced in one of the 
contracting States against a plaintiff or 
intervener exempted from giving security, 
from deposit, or from payment on the 
ground either of article 17, paragraphs 1 
and 2, or of the law of the State where the 
action is brought, upon demand made 
through diplomatic channels, shall be 
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made executory without charge by the 
competent authority, in each of the other 
contracting States. 

The same rule applies to judicial deci- 
sions by which the amount of the costs 
of the proceedings are later fixed. 

The preceding provisions do not pre- 
clude agreement of two contracting States 
to allow the demand for exequatur also 
to be made directly by the interested 
party. 


Article 19 


Decisions relating to costs and expenses 
shall be declared executory without hear- 
ing the parties but subject to further 
recourse by the losing party, in conform- 
ity with the legislation of the country 
where execution is sought. 

The authority, which is competent to 
pass upon the demand for exequatur, 
shall limit itself to examining: 

1. whether, under the law of the coun- 
try where the judgment has been pro- 
nounced, the transcript of the decision 
satisfies the conditions requisite for its 
authenticity; 

2. whether, under the same law, the 
decision has acquired the effect of res 
judicata; 

3. whether the judgment (dispositif de 
la décision) is drawn up either in the 
language of the requested authority or in 
the language agreed upon between the 
two interested States, or whether it is 
accompanied by a translation made in one 


of these languages and, in the absence of 
agreement to the contrary, duly certified 
by a diplomatic or consular agent of the 
requesting State or by a sworn translator 
of the requested State. 

To satisfy the conditions prescribed by 
paragraph 2, numbers 1 and 2, either a 
declaration of the competent authority 
of the requesting State, stating that the 
decision has acquired the effect of res 
judicata, or the presentation of duly 
legalized documents serving to establish 
that the decision has acquired the force of 
res judicata, shall suffice. The compe- 
tence of the authority above mentioned, 
in the absence of agreement to the con- 
trary, shall be certified by the highest 
official in charge of the administration of 
justice in the requesting State. The dec- 
laration and the certificate to which ref- 
erence has been made shall be drawn up 
or translated in accordance with the rule 
contained in paragraph 2, number 3. 

The authority which is competent to 
pass on the demand for exequatur, shall 
determine the amount of the costs of at- 
testation, translation, and legalization 
contemplated by article 2', number 3, 
provided that the party so demands at 
the same time. Such costs shall be con- 
sidered costs and expenses of the pro- 
ceedings. 


1 Apparently this should be “paragraph 
2”, instead of “article 2”, as in the original 
text. 


IV. Free Ar 1n Court (Assistance Jupicraire Gratuite) 


Article 20 


In civil and commercial matters, the 
nationals of each of the contracting States 
shall be granted in all other contracting 
States the benefits of free aid in court, 
in the same manner as nationals them- 
selves, in conformity with the legislation 
of the State where free aid in court is 
claimed. 

In States where aid is provided in ad- 
ministrative matters, the provisions set 
forth in the preceding paragraph shall 
apply equally to cases brought before 


tribunals having competence in these 
matters. 


Article 21 


In all cases the certificate or declaration 
of indigence must be issued or received by 
the authorities of the habitual residence 
of the foreigner or, in default of such, by 
the authorities of his residence at the 
time. In case the latter authorities do not 
belong to a contracting State and do not 
receive or issue certificates or declarations 
of this nature, a certificate or a declara- 
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tion issued or received by a diplomatic 
or consular agent of the country to which 
the foreigner belongs, shall suffice. 

If the claimant does not reside in the 
country where the request is made, the 
certificate or the declaration of indigence 
shall be legalized without charge by a 
diplomatic or consular agent of the coun- 
try where the document is to be produced. 


Article 22 


The authority which is competent to 
issue the certificate or receive the declara- 
tion of indigence may make inquiries 
concerning the financial situation of the 
claimant among the authorities of other 
contracting States. 

The authority which is charged with 
passing upon the request for free aid in 
court retains, within the limits of its com- 
petence, the right to verify the certifi- 
cates, declarations, and informations 
which are furnished to it and to procure 
supplementary informations to obtain 
sufficient clarification. 


Article 23 


When the indigent is found in a country 
other than that in which free aid in court 
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is to be requested, his request seeking to 
obtain aid in court, accompanied by cer- 
tificates, declarations of indigence, and, 
in the appropriate case, other evidentiary 
documents, useful to support the request, 
may be transmitted by the consul of his 
country to the authority which is compe- 
tent to pass on said request or to the 
authority designated by the State where 
the request is to be made. 

The provisions included in article 9, 
paragraphs 2, 3, and 4, and in articles 10 
and 12 above concerning letters rogatory, 
are applicable to transmission of requests 
for grant of free aid in court and of their 
appended papers. 


Article 24 


If the benefits of aid have been granted 
to a national of one of the contracting 
States, services of process in whatever 
form relating to his case, and which are 
to be made in another of these States, 
shall not give rise to any reimbursement 
of expenses by the requesting State to the 
State requested. 

The same shall apply to letters roga- 
tory, with the exception of compensation 
paid to experts. 


V. FREE ISSUANCE OF EXTRACTS OF RECORDS OF CiviL STATUS 


Article 25 


Indigent nationals of one of the con- 
tracting States may, under the same con- 
ditions as nationals, procure free extracts 


of records of civil status. The documents 
necessary for their marriage shall be 
legalized without expense by diplomatic 
or consular agents of the contracting 
States. 


VI. IMPRISONMENT FOR DEBT 


Article 26 


Imprisonment for debt, whether as a 
means of execution or simply as a precau- 
tionary measure, may not, in civil or 
commercial matters, be applied to for- 
eigners pertaining to one of the contract- 
ing States, in cases where it is not appli- 


cable to the nationals of the country. A 
fact which may be invoked by a national 
domiciled in the country as a ground to 
vacate imprisonment for debt shall pro- 
duce the same effect in favor of a national 
of a contracting State, even if such fact 
occurred abroad. 
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VII. Fina PROVISIONS 


Article 27 


The present Convention is open for the 
signature of the States represented at the 
Seventh Session of the Conference on 
Private International Law. 

It shall be ratified and the instruments 
of ratification shall be deposited with the 
Ministry of Foreign Affairs of The Neth- 
erlands. 

A procés-verbal shall be made of each 
deposit of instruments of ratification, a 
duly certified copy whereof shall be trans- 
mitted by diplomatic channels to each of 
the signatory States. 


Article 28 


The present Convention shall enter into 
effect on the sixtieth day from the deposit 
of the fourth instrument of ratification 
contemplated by article 27, paragraph 2. 

As respects each signatory State ratify- 
ing subsequently, the Convention shall 
enter into effect on the sixtieth day from 
the date of the deposit of its instrument of 
ratification. 


Article 29 


The present Convention shall replace, 
in the relations among the States which 
shall have ratified it, the Convention 
relative to civil procedure, signed at The 
Hague, July 17, 1905. 


Article 30 


The present Convention applies as of 
course to the metropolitan territories of 
the contracting States. 

If a contracting State desires extension 
hereof to all its other territories or to 
those of its other territories for the inter- 
national relations of which it provides, it 
shall notify its intention to such effect by 
a document which shall be deposited 
with the Ministry of Foreign Affairs of 
The Netherlands. The latter shall trans- 
mit by diplomatic channels, a duly certi- 
fied copy thereof to each of the contract- 
ing States. 


The Convention shall enter into effect 
for relations between States which do not 
object within six months after such com- 
munication, and for the territory or the 
territories for the international relations 
of which the State in question provides, 
and for which the notification shall have 
been made. 


Article 31 


Any State not represented at the Sev- 
enth Session of the Conference is per- 
mitted to adhere to the present Conven- 
tion, unless one or several States having 
ratified the Convention object thereto, 
within a period of six months dating from 
the communication made by the Nether- 
lands Government of such adhesion. The 
adhesion shall be made in the manner 
contemplated by article 27, paragraph 2. 

It is understood that adhesions may 
take place only after the coming into 
force of the present Convention pursuant 
to article 28, paragraph 1. 


Article 32 


Each contracting State, upon signing or 
ratifying the present Convention, or upon 
adhering hereto, may by reservation limit 
the application of article 17 to nationals 
of the contracting States having their 
habitual residence in its territory. 

The State which shall have employed 
the faculty contemplated in the preced- 
ing paragraph may claim the application 
of article 17 by other contracting States 
only for the benefit of its nationals having 
their habitual residence in the territory 
of the contracting State before the tribu- 
nals of which they appear as plaintiffs or 
interveners. 


Article 33 


The present Convention shall have a 
duration of five years, starting from the 
date indicated in article 28, first para- 
graph, of the present Convention. 

This period shall commence to run 
from such date even for States which 
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shall have ratified it or adhered hereto 
subsequently. 

The Convention shall be renewed tac- 
itly every five years, in the absence of 
denunciation. A denunciation must be 
notified, at least six months before the 
expiration of the period, to the Ministry 
of Foreign Affairs of The Netherlands, 
which shall give notice thereof to all the 
other contracting States. 
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The denunciation may be limited to 
the territories or to certain of the terri- 
tories indicated in a notification made in 
accordance with article 30, paragraph 
Ys 

A denunciation shall have effect only 
as respects the State which shall have 
given notice thereof. The Convention 
shall remain in effect for the other con- 
tracting States. 
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InsTITUT INTERNATIONAL POUR L’UNIFICATION DU Droit PRIvE. Actes du 
Congrés International de Droit Privé, tenu 4 Rome en Juillet, 1950. Rome: Edi- 
tions “Unidroit,” 1951. Pp. 504. 

This is the second volume in the series “L’Unification de Droit,”’ published 
by the International Institute for the Unification of Private Law at Rome; the 
first volume of 1948, L’Unification du Droit, provided a general survey, with 
texts of drafts and conventions, of the activities and substantial accomplish- 
ments of the Institute. The present publication contains an impressive record 
of the Congress held at Rome in July, 1950, under the auspices of the Institute, 
the success of which is attributable to the interested direction of His Excellency, 
Massimo Pilotti, President, and the efficient arrangements supervised by the 
Secretary-General, Mario Matteucci. It includes two parts, preceded by a list 
of the participants: the first reproducing the reports submitted to the Congress, 
with summaries of the communications on each topic; the second giving a com- 
pact résumé of the proceedings at each session. 

The significance of the Congress is attested by the numerous contributions 
of comparative interest. These, with the names of the general reporters in 
parentheses, include: the jurist’s place in the development of law (Vassalli); 
perspectives and limits of the unification of private law (Hamel); civil rights 
and nationality (Verdross) ; the obligatory force of contracts (Meijers, Medeiros 
da Fonseca); canon law influence in the doctrine of contracts (Fedele); unifica- 
tion of oriental canon law (Edelby); freedom of contract in labor relations (van 
Goethem); the trust concept and its applications (Wortley, Lepaulle); unifica- 
tion of copyright (Bolla); unification of carriers’ liability (Dijkmans van Gunst, 
Braekhus); unification of negotiable instruments law (Yntema, Ascarelli); 
co-ordination of international organizations concerned with unification of pri- 
vate law (Matteucci); methods of unification (Pilotti). As this list suggests, the 
Congress constituted a distinguished testimonial to the value of the Rome In- 
stitute’s activities; among other things, the discussions have prepared the way 
for future draft laws and conventions, which may promote uniformity of private 
laws in the international sphere. 

H.E.Y. 


Wo rr, E. (ed.) Deutsche Landesreferate zum III. Internationalen Kongress fiir 
Rechtsvergleichung in London 1950. Sonderveréffentlichung der Zeitschrift 
fiir auslindisches und internationales Privatrecht. Berlin: Walter de Gruyter 
& Co., and Tiibingen: J.C.B. Mohr (Paul Siebeck), 1950. Pp. xix, 995. 

The success of the Third International Congress of Comparative Law, which 
was held in London in the summer of 1950 under the auspices of the Interna- 
tional Academy of Comparative Law, is a tribute not only to the interest of 
the many distinguished jurists who participated but also in no small measure to 


289 











290 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


the devoted determination of the Permanent Secretary-General of the Academy, 
Elemér Balogh. Although the proceedings did not enjoy the distinction of semi- 
official recognition by the Netherlands Government, accorded to the two pre- 
vious Congresses at the Hague in 1932 and 1937, the transfer of the Third 
Congress from the Peace Palace to Lincoln’s Inn was not without compensation 
for the members in the intensive attention inspired by the broad program, 
which had been organized at a preliminary meeting at the Hague in 1948 and 
included more than a hundred topics of current comparative interest. 

The present volume reproduces fifty-two national reports from Germany, 
covering half of the topics on the program and submitted in conjunction with 
like reports from other countries in preparation for the general reports presented 
at the Congress. It thus makes available in one volume a valuable collection 
of essays, which otherwise might not see the light or at least would be somewhat 
lost to view by scattered publication. As such, it is an impressive demonstration 
of the significance of the efforts of the International Academy of Comparative 
Law, a substantial token of the renewal of German scholarship since World 
War II, and a concrete evidence of the effective organization of the German 
National Committee under its distinguished chairman, the editor of the present 
volume, Professor Ernst Wolff. 

Although a review of the varied contents of the volume, within the available 
space, can be but a catalogue following the program of the Congress, even this 
may be of interest. Thus, in the general section, /egal history is represented by 
papers on detention in ancient law (Kaser); evolution of legal language (Gén- 
nenwein) ; protection of minors in the Middle Ages (Mitteis). Canon Law: Stat- 
ute of “‘Actio Catholica”’ (Hollés); marriage of nonreligious Catholics (Wen- 
ner); equity in canon law (Hering); legal personality of religious orders (Scheu- 
ermann). Legal ethnology: private vengeance and state intervention (Trimborn). 
Oriental law: Islamic intestate succession (Pritsch); reception of European law 
in China (Biinger). Legal philosophy: “Rights of Man” (Coing and Grewe); 
essential economic rights (Nipperdey). Legal rescarch and education: methods 
of legal instruction in Germany (Erdsiek); unification of law (Zweigert, Weber, 
and Wahl). 

The contributions in the fields of private law are equally representative, viz, 
—“Civil law”: obligations in devalued currency (Duden and Wiirdinger): 
warranties in sales (Blomeyer); missing persons (Strebel); assignment of con- 
tracts (Lehmann). Commercial law: insurance—motor vehicle accidents 
(Prélss), life insurance and insolvency (Miller), “through” transportation 
(Moller); commercial courts (Gieseke); legal nature of fonds de commerce 
(Gieseke); stock corporations (Gieseke); effect of monetary fluctuations on 
international payments (Duden). Intellectual and industrial property: Publicity 
in patent law (Benkard); patent- and copyrights of legal persons (Méhring); 
transfer of literary property (de Boor). Conflict of laws: public policy (Délle); 
foreign expropriations (Lewald); effect of marriage on German nationality 
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(Raape). Civil procedure: written and oral procedure (Blomeyer and Meiss); 
contempt of court (Ferid). 

For public law, the following papers are included: Constitutional law: nation- 
alization of property (Leverkuehn); judicial review (Ipsen); delegation of 
powers (Peters). Labor law: cartels (Rasch); right to work (Molitor); right to 
strike (Nipperdey). Criminal law: criminal law and Disziplinarrecht (Schmidt); 
right of defense in preliminary examinations (Niethammer and Kern); liability 
for foreign crimes (v. Weber); hearing of accused (Dix); parole (Schénke); 
legal protection of professional secrets (Bohne). International law: status of 
international officials (Barandon); international courts and private interests 
(Wolff). 

The volume is published by the Institute of Foreign and International Private 
Law at Tiibingen. Nationally representative of German legal science, it furn- 
ishes an example that might usefully be emulated by other countries in anal- 
ogous volumes reproducing their corresponding contributions to the Congress. 

H. E. Y. 


Puc Brutav, J. Estudios de Derecho Comparado. a Doctrina de los Actos 
Propios. Prélogo de Ramon M.* Roca Sastre. Barcelona: Ediciones Ariel, 
1951. Pp. 149 and indexes. 

Pounp, R. Las Grandes Tendencias del Pensamiento Juridico. Traduccién y 
Estudio Preliminar por José Puig Brutau. Barcelona: Ediciones Ariel, 1950. 
Pp. xiv, 216, and table of contents. 

Puc Brutav, J. La Jurisprudencia como Fuente del Derecho. Interpretacién 
Creadora y Arbitrio Judicial. Barcelona: Bosch. n.d. Pp. 249 and table of 
contents. 

From a comparative viewpoint, the above recent publications of José Puig 
Brutau, who also collaborated in the preparation of the Estudios de Derecho 
Privado by Judge Roca Sastre (2 vols., 1948) and is theeditor of the newedition 
of the Spanish translation of Enneccerus’ Lehrbuch des biirgerlichen Rechts, 
invite attention. Exhibiting the author’s familiarity with current legal 
literature in England and more particularly the United States, they perhaps 
evidence and may well contribute to an increase of interest on the part of jur- 
ists in Hispano-America in Anglo-American law, of which they make available 
in Spanish most useful studies of important aspects, concepts, and institutions. 
As the author observes in the introduction to his translation of Pound’s Inter- 
pretations of Legal History, there is a specific need for contributions of this 
nature, the basic features of the Common Law system being well-nigh unknown 
in the Spanish legal literature (p. xxv). The present works represent a well- 
planned and competent scholarly endeavor to supply this need and excellently 
illustrate the type of information that will promote reciprocal understanding 
among those trained in the various existing legal systems. The difficulties inher- 
ent in serious comparative legal research and the consequent temptation to 
superficiality and error, lend special significance to the author’s achievement. 
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Apart from this, in interpreting the basic features of Anglo-American law to 
the Spanish legal world, the author has made contributions, varying according 
to the nature of the particular volumes, which are of general comparative 
interest. The endeavor to translate the idiom of English and American law into 
terms comparable to those familiar to civil lawyers and to portray the special 
features of our legal system, addresses attention to the central problem of com- 
parative legal science at the present time, i.e., that of establishing bases and 
techniques of comparison between the Common Law and the Civil Law, which 
constitute the two dominant legal cultures in the present-day world. As the 
author remarks, the dissemination of legal ideas among Anglo-American juris- 
dictions has historically seemed a more or less simple and automatic proc- 
ess, unimpeded by fundamental differences in basic concepts and traditions. 
The same has been true among the civil law countries, which likewise possess a 
fundamentally common legal culture, derived from the Roman law. Within 
each legal system, the terminology of legal thinking, as well as the formation of 
legal structures, is sufficiently homologous to facilitate ready communication. 
In consequence, constant, if partly unconscious, interchange of jural ideas and 
legislative projects has exercised a potent influence on the evolution of law 
within each system. 

In contrast, the Common Law and the Civil Law are divided, culturally as 
well as linguistically. In considering the source of this separation, the author is 
concerned not only with aspects that tend to insulate the two systems from each 
other but also and quite as much to establish a common ground on which com- 
parative studies can usefully be predicated. His observations on this are of 
interest: 


“We venture to assert,” he states, “that the divergence is not so extensive as is customarily 
supposed and that it involves rather a question of method than of content. The methodological 
problem, which, when mentioned to students, seems to them to connote a mass of nebulosi- 
ties, is precisely the factor that separates both systems. An additional reason for the com- 
parative study of law is this very possibility of giving sense to the problem of juristic method, 
of making it intelligible and rational. Conversely, every reference thereto without leaving the 
confines of a uniform legal system, creates the sensation that we are starting in search of the 
very air that we breathe.” (loc. cit., translation by reviewer). 


This conclusion, for which indeed Roscoe Pound is cited as authority, namely, 
that legal systems are diversified by technique rather than by objectives, 
justifies the assumption that, under similar conditions, the fundamental social 
interests and the basic ends of justice will be similar. In this identity of policy 
values lies a common ground, which promises that comparison of the phenom- 
ena of Common Law with those of Civil Law jurisdictions, despite or even on 
account of their diversities in technique, will be possible and fruitful. This con- 
ception of a fundamental unity of law, however differently elaborated in partic- 
ular legal systems, it may be observed, is the essential presupposition of legal 
science. 

In the development of this conception, the author emphasizes two further 
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positions that command attention from the viewpoint of comparative law. The 
first is the significance of what may be termed the primitive legal ideas and 
institutions, as revealed in legal history and in the diverse languages of the 
jaw. For this reason, the author regards the problems involved in translation 
of the peculiarities of one legal system into those of another as an especially 
useful form of comparative study, since the linguistic nuances reveal the 
various institutional possibilities inherent in the basic legal notions. Necessarily, 
this type of investigation will be historical as well as comparative, not in the 
sense of antiquarism but as the most effective means to isolate nuclear legal 
ideas and to ascertain their varying mutations in time as well as in space. The 
most recent of the author’s works, the Estudios de Derecho Comparado, is a 
convincing demonstration of the value of this approach. 

Coupled with this analysis in terms of basic concepts is a second and equally 
significant postulate that law (derecho) as distinguished from legislation (ley) 
is distinctively evolved by the judicial process. While the author has been 
influenced in this conclusion by the literature of American realism, and espe- 
cially the writings of Llewellyn, it is supported by the well-known fact that, in 
Roman as in Anglo-American legal history, the system of private law was 
basically worked out by the decision of specific cases, here and there punctuated 
by specific enactments, and not by encyclopedic codification. As the author 
observes, citing Sorokin, law as an expression of communal ideas precedes the 
state, historically and conceptually. For this reason, rejecting the Byzantine 
conception that law is created by sovereign legislation, the plastic development 
of legal principles by the courts is emphasized as a central source of comparative 
information respecting the Civil Law as well as the Common Law systems. And 
in this source also, rather than in legislation as such, he conceives that the ius 
commune of European law is to be discovered. 

More specifically, the first of the works here reviewed, the translation of 
Pound’s Interpretations of Legal History, contains a succinct introduction 
analyzing on the above lines the basic problems of comparative legal study. 
The second volume, La Jurisprudencia como Fuente del Derecho, includes three 
parts; the first an instructive and well-documented analysis of legal realism; 
the second a valuable comparison of the evolution of the Common Law and the 
Civil Law as respects the procedural derivation of substantive law; and the 
third devoted to a study of the judicial process according to the types of appli- 
cable norms, which the author classifies with Pound as strict rules, principles, 
conceptions, and standards. This is supplemented by an interesting application 
of Robinson’s classification of norms as parables or proverbs to the Anglo- 
American system of precedents, which instructs by parables, and the Civil 
Law codes, which incorporate proverbs, and by a brief analysis of the Spanish 
jurisprudence. 

The third volume, the Estudios de Derecho Comparado, is a substantial con- 
tribution to comparative law, not merely on account of the excellent recapitu- 
lation of the author’s views on comparative methodology in the initial part, but 
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more particularly for the illuminating comparative studies of fundamental 
legal conceptions and, more elaborately, of estoppel in the second and third 
parts. Herein the contrasting conceptions of property and dominium, the 
one limited and personal, the other absolute and real; of the feudal background 
of the distinction between real and personal property and its significance as 
precluding universal succession in Anglo-American inheritance law; of seisin and 
possession, appurtenant to the corresponding ideas of ownership; of the distinc- 
tions between the fideicommissum, the trust or fiduciary administration, and 
the institution of fideicommissary substitution, represented in English law by 
the fee tail; and of the historical relations of contractual liability and security 
transactions, are brilliantly summarized. The third part is devoted to a com- 
prehensive comparison of the Anglo-American doctrine of estoppel with the 
applications of the Civil Law principle venire contra factum proprium non valet, 
a valuable and original contribution, illustrating the importance of judicial 
precedents in the elaboration of general legal principles, which is supplemented 
by a brief review of the pertinent Spanish jurisprudence. 
H.E.Y. 


Lawson, F. H. Negligence in the Civil Law. Oxford: Clarendon Press, 1950. 

Pp. xiv and list of abbreviations, 341. 

Whether as a concise comparative study of an important branch of private 
law or from the viewpoint of legal education, this work, cited with commenda- 
tion by Professor Rheinstein in the initial issue of this Journal,’ merits further 
notice. Primarily, the subject matter is the Lex Aqvilia, which is reproduced in 
text and translation, with an instructive commentary. The eminent author, 
who is Professor of Comparative Law at Oxford University, explains that it is 
the English practice to set the whole of a title in the Digest for study in the law 
schools, and the entire text is accordingly included, but with ‘‘some reluctance” 
since this title of central historical significance for the law of torts also contains 
difficult passages not chiefly relevant to the subject. In the first instance, 
therefore, this volume is a current edition of this celebrated Lex, in which the 
earlier editions by Grueber, Monro, Thayer, and others have been judiciously 
utilized and competent account is taken of more recent studies on the Roman 
law of delicts. 

But it is considerably more. The additional materials included, not only from 
other Roman texts, but also from various foreign codes—the Prussian Allge- 
meines Landrechi, the French, Austrian, Belgian, Quebec, German, Soviet, 
Mexican, and Italian Civil Codes and the Swiss Code of Obligations—treatises 
(Windscheid, Planiol, von Tuhr), legislation (German Reichshaftpflichigesels 
of 1871, Ontario Negligence and Highway Traffic Acts, summary of Saskatche- 
wan Automobile Accident Insurance Act), and the French decisions, have 
effectively shifted the center of gravity of the volume from the Roman to the 


1 Supra at p. 110. 
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comparative law of negligence, as developed in the modern Civil Law materials. 
As stated in the preface, the purpose is to introduce the student, in connection 
with a detailed examination of the Roman law on a particular topic, to “a 
general familiarity with the basic conceptions of most continental systems,” 
which was also the intention of Professor de Zulueta’s analogous Roman Law of 
Sale. For this purpose, the selection of materials, necessarily limited, is illu- 
minating and astute. To place in the hands of law students a collection of this 
character effectively realizes a mode of approach to comparative legal education 
the possibilities of which deserve serious attention on this side of the Atlantic. 

These sources form, as it were, the texts for the introduction, which displays 
a genius for succinct comparative legal analysis also authenticated in the au- 
thor’s illuminating lectures on The Rational Strength of English Law (1951).? 
In this introduction, a concise exegesis of the more significant doctrines ex- 
pressed in the Roman texts is successfully utilized as the basis of a most in- 
structive comparative analysis of the law of torts, as exemplified in the chief 
modern legal systems—the French, German, and other continental laws, as 
well as the English and American doctrines. Individual sections contain con- 
cise discussions of the problem of the abus de droit doctrine, the development 
of a general tort action in medieval and modern law, the duty of care as a 
ground of liability, the requirement of fault and strict liability, the significance 
of causation and the measure of damages, contributory negligence, concurrence 
of actions, and cognate matters, set in the perspective of comparative legal 
history. As suggested, the coverage of Anglo-American and continental law 
is broad but not complete; for example, the Scandinavian developments might 
also have been exploited, particularly in connection with the interesting ques- 
tions respecting the implications of accident insurance legislation for delictual 
liability (a topic briefly noted on page 64). Even so, the selection of materials 
is more than adequate to the purpose of a work, which is of equal interest as a 
model text for the student, a scholarly contribution on Roman law, and an 
iluminating synthesis of the corresponding modern laws. 

H.E.Y. 


NusspauMm, A. Bilateral Studies in Private International Law. No. 1. American- 
Swiss Private International Law. Columbia University in the City of New 
York. Parker School of Foreign and Comparative Law. Distributed by: 
Columbia Law Review, Columbia University, New York 27, N. Y., n.d. 
Pp. 46. 

It is an excellent idea to devote special studies to private-international-law 
problems that arise between two specified countries. Such investigations are 
apt to supplement in a very useful manner the customary treatment of conflict- 
of-laws rules; they are bound to reveal special factors, legal, economic, or polit- 
ical, which give rise to particular problems that cannot be adequately dealt 





? For review, see supra p. 180. 
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with in a more general context. The present “bilateral” study is especially 
timely in view of the manifold American-Swiss interrelations, which have been 
intensified by the last war. 

Without imposing any pedantic limitations upon his theme, Professor Nuss- 
baum deals with “Treaty Law” (pp. 9-29) and “Selected Topics of Civil Pro- 
cedure” (pp. 29-30). The main source of rules for the private legal intercourse 
between the two countries is the Treaty of Friendship and Commerce of 1850, 
which he analyses in its various aspects. While on the whole this century-old 
instrument appears to have worked fairly well, it is only natural that its broad 
reservations for the operation of federal and state (cantonal) law have engen- 
dered difficulties on both sides. Sources of uncertainty are also found in the 
frequent cases of dual nationality and in the vague reference of Article VI to 
the law of the situs in matters of succession. Recently, another problem has 
been added by the decision of a New York Surrogate’s Court, In re Schneider's 
Estate, 96 N.Y. Supp. (2d) 652 (1950). In this case, to which the advocates of 
the “total renvoi” doctrine have ascribed an exaggerated importance, the 
Surrogate interpreted the reference in Article VI to mean the conflicts rules of 
the situs; he thus applied New York law to the real property which an American 
citizen of Swiss descent, having his last domicil in New York, had left in Swit- 
zerland; and the result was that the widow and next of kin were deprived of the 
compulsory portion (légitime) to which they were entitled under Swiss law. 
Professor Nussbaum, himself an adherent of a moderate renvoi theory, puts 
his finger on the basic fallacy of the decision when he explains (pp. 21 et seq.) 
that a conflicts rule established in a treaty—similar to one stipulated in a pri- 
vate contract—must be understood to supply the applicable internal law and 
cannot be superseded by municipal conflicts rules. Moreover, as he carefully 
points out, the Surrogate was mistaken in his determination of the Swiss con- 
flicts rule—another instance, it seems to me, of the pitfalls that await a judge 
who sets out to decide a case “the same way”’ in which the foreign judge would 
decide it, following his own conflicts rules. 

The second part of the discussion is devoted to procedural topics outside the 
Treaty, such as jurisdiction of courts, enforcement of foreign judgments, arbi- 
tration, divorce, “deposition of testimony abroad,” and proof of foreign law. 
In discussing questions of court jurisdiction, Professor Nussbaum takes the 
opportunity to indicate some basic differences between the common-law and 
the civil-law notions of jurisdiction. One of the most important is that in civil 
law countries personal service does not confer jurisdiction in personam; juris- 
diction is predicated upon defined facts such as domicile, residence, place of 
business, nationality, place of performance and the like, and service is merely a 
procedural requirement of notice. Hence an American judgment in a case where 
jurisdiction was based merely upon service on the defendant in the United States 
will not be enforced in Switzerland (or other continental countries). Moreover, 
a rule peculiar to Switzerland (Art. 59 of the Federal Constitution) secures to a 
solvent debtor domiciled in Switzerland the exclusive jurisdiction of the laws of 
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his domicil in personal actions, so that no enforcement will be granted to an 
American judgment against such a debtor unless he had voluntarily submitted 
to the American jurisdiction. 

As regards methods of obtaining evidence abroad, the author aptly describes 
the situation as “highly unsatisfactory.” Here, it should be added, a party in an 
American lawsuit is decidedly at a disadvantage. This is not only because of 
Switzerland’s refusal to let American consuls take depositions of witnesses, even 
if they are American citizens (p. 37), but also more generally because of an 
attitude of distrust toward foreign parties seeking evidence in Switzerland. 
Under a mistaken notion that procuring statements of witnesses and taking 
depositions under a stipulation of the parties is tantamount to the exercise of 
judicial functions and hence infringes upon Swiss sovereignty, the Swiss 
Government threatens any such attempt with criminal prosecution (under 
Art. 271 Federal Penal Code). Moreover, it hampers the production of docu- 
ments for use in a foreign lawsuit by a very wide interpretation of criminal 
provisions concerning “economic espionage” (Art. 273 Federal Penal Code) 
and violation of banking secrecy. These are serious obstacles to a satisfactory 
system of mutual “judicial assistance’’. Letters rogatory executed by a court of 
the other country are not the answer to the problem;? with the exception, per- 
haps, of very simple cases, they are not apt to elicit the kind of evidence that 
American lawyers would regard as an equivalent of testimony obtained through 
examination and cross-examination by counsel, a procedure which they will 
always consider “the most effective method of arriving at the truth that man 
has devised”’.® 

Because I share this view, I find myself in disagreement with Professor Nuss- 
baum on the subject of proof of foreign law (pp. 38-39). He favors the Swiss 
system which permits the judge to employ ‘any serviceable means of informa- 
tion” on foreign law. There may be room for some measure of elasticity in our 
procedure, although experience in New York has shown that the judges are 
well aware of the inherent limitations of ‘“‘judicial notice” of foreign law, which 
Section 344-a of the Civil Practice Act authorizes. A Swiss judge may find no 
great difficulty in ascertaining a point of French or German law by an investi- 
gation of his own. But he will not get very far if he attempts to grope his way 
through American decisions, statutes, textbooks, and other legal materials. The 
common law method of testimony of witnesses may be “cumbersome” and “‘over- 
expensive” (which, incidentally, isa general criticism civil lawyers voice against 
American procedure); but it does not deserve to be graded “‘inadequate”’ in 
comparison with the haphazard ways by which civil law courts ascertain foreign 


'See the Report by Harry LeRoy Jones to the Third International Conference of the 
International Bar Association, in Conflict of Laws, Comparative Law and Uniformity of 
Laws, (1950), 8 et seg., 11 et seq., 23 et seq. 

* This was stressed by the Report of the Committee on International Judicial Co-operation 
of the American Bar Association, submitted in 1950. 

See the Report cited in n. 1 supra, 254. 








298 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


law. While it is, of course, true that proof of foreign law cannot be treated 
exactly like proof of a fact, because it necessarily involves conclusions and 
opinions, yet I believe that oral testimony and cross-examination furnish an 
invaluable test of an expert’s opinion. It rarely happens that all that is required 
in a case is the text of a statute or a code provision; as a rule, the applicability 
and interpretation of such texts and of court decisions applying them are dis- 
puted. ‘Opinions of renowned experts” submitted in writing, which are custom- 
ary in Switzerland as in other civil law countries, seem a poor substitute for the 
viva-voce probings of an expert on the witness stand. 

Whether or not the reader agrees with Professor Nussbaum on all points, he 
will find the slim booklet a treasure house of information and stimulating legal 
discussion. The author’s expert knowledge of the subject will be of real help to 
practicing lawyers in handling American-Swiss litigation. 

_ M. MAGDALENA SCHOCH 


REUSCHLEI, H. G. Jurisprudence—Its American Prophets. Indianapolis: The 

Bobbs-Merrill Company, 1951. Pp. xvii, 527. 

The purpose of this book, according to the author’s preface, is “‘to survey the 
course of American juristic thought in terms of the men who did the thinking.” 
In keeping with this objective, the book consists primarily of summaries of the 
views of individual American jurists, the emphasis being placed on the con- 
temporary scene rather than our jurisprudential past. Some non-American 
authors, such as Blackstone, Ehrlich, Kohler, Gény, Duguit, and Laski, are 
included in the survey for the purpose of tracing influences which have left a 
definite imprint on American legal theory. 

As Roscoe Pound points out in his introduction, Professor Reuschlein’s 
book distinguishes itself by “‘juristic gentlemanly restraint.” Its keynote is 
descriptive and objective analysis rather than criticism or polemical argument. 
This does not mean, however, that Professor Reuschlein refrains entirely from 
taking sides in the philosophical and methodological controversies discussed 
by him. His general leanings towards Neo-Thomism are evident throughout 
the book, and the conclusions which he has reached on particular problems of 
legal theory are, in many places, disclosed explicitly or implicitly in his ap- 
praisal of the contributions of the “prophets.” 

In the first part of his book, Professor Reuschlein deals with the influence of 
political and philosophical thought on legal theory during the colonial, revolu- 
tionary, and constitution-making period of American history. Since there was, 
in this period, little legal instruction on a systematic level, the legal-philosoph- 
ical opinions of men like John Cotton, John Winthrop, Roger Williams, or 
Thomas Paine found their reflection directly in political action or code-making, 
without going through the filtering stage of academic teaching and discussion. 
Professor Reuschlein shows that early colonial thinking was dominated by 
a theological conception of natural law which, in the period immediately pre- 
ceding the American Revolution, gave way to a law-of-nature doctrine grounded 
on reason rather than Divine revelation. 








f 


~~ «l(t hlUlUmr Olah ll Ur ttlCit re lO lll DO 








BOOK REVIEWS 299 


The second chapter outlines the development of “taught” jurisprudence 
from its beginnings to Holmes and Pound. There was, at first, no break with 
the traditions of the earlier period; the accent in the teaching of James Wilson, 
Thomas Cooper, James Kent, Joseph Story, and Thomas Cooley, was on the 
natural and God-given rights of the individual. New tendencies, kindled by the 
utilitarianism and codificatory zeal of Jeremy Bentham, became manifest in 
the writings and work of Edward Livingston and David Dudley Field; these 
tendencies were vigorously fought, but not permanently defeated, by the 
historicism of the American Savigny, James Coolidge Carter. Historical juris- 
prudence also found an outstanding representative in James Barr Ames, while 
a strong positivistic note was injected into American legal thought by John 
Chipman Gray. Hohfeld’s contribution, in the opinion of Professor Reuschlein, 
was primarily an analytical one, although the general broadmindedness of his 
viewpoint transcended the narrow confines of a purely conceptual jurisprudence. 

The bulk of Professor Reuschlein’s discussion is devoted to “Our Contem- 
poraries.”’ This part of his book is preluded by a chapter entitled ‘The Father- 
hood of Holmes,” which is remarkably free from the illusions and misunder- 
standings so prevalent among many of the worshippers of the great Olympian. 
Reuschlein shows that Holmes was, in the last analysis, an apostle of the creed 
that “might makes right,” and a moral agnostic who believed that the dominant 
force in society should be the final arbiter of truth. 

The large amount of space devoted to the teachings of Roscoe Pound appears 
fully justified. Outside of the United States, American legal philosophy is 
frequently identified with the personality of Roscoe Pound, and certainly his 
influence on our legal thinking has been immeasurable. Professor Reuschlein 
points out how difficult it is to give a precise and coherent account of the 
Poundian philosophy. The reason for the difficulty may have to be sought in 
the dynamic quality of this philosophy; changes which took place on the po- 
litical and social scene in the course of Pound’s life evoked shifts of emphasis 
in his thinking. Proposals for improvements in the administration of justice 
made by him in his younger days were often translated into reality, and it is 
partly due to this fact that the jurist who was once deemed a radical thinker 
by the legal profession appears today to be essentially an exponent of conserva- 
tism. 

A large number of contemporary legal authors, like Thurman Arnold, Karl 
Llewellyn, Jerome Frank, Hessel Yntema, William Douglas, Thomas Reed 
Powell, and Fred Rodell are grouped together by Reuschlein under the caption 
of “The Realists.” Inasmuch as the men whose ideas are described in this section 
tend to focus their thinking on the practical law in action rather than on the 
law as found in the books, the classification seems apt. The caveat should be 
made, however, that there is a wide gulf between the views of such men as 
Jerome Frank, who believes in utmost judicial individualization, and Hessel 
Yntema, who is sympathetic to codification; there would also seem to be little 
similarity between the teachings of Karl Llewellyn and those of Fred Rodell. 
The uncertainty-worship and norm-phobia which, according to Professor 
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Reuschlein, are characteristic for realism in general, would appear to be con- 
fined to some of the more extreme representatives of the movement. 

Apart from a number of legal authors who, in Reuschlein’s view, do not fall 
into any of the broad pigeonholes used by contemporary juristic theory,! the 
two major remaining groups treated in the book are the Neo-Scholastics and the 
protagonists of an “integrative jurisprudence.” The first group includes such 
well-known names as Mortimer Adler, Robert Hutchins, Harold McKinnon, 
Walter Kennedy, and Father Lucey. The second is represented by Benjamin 
Cardozo, Edwin Patterson, Huntington Cairns, Morris Cohen, Lon Fuller, 
Jerome Hall, and Edmond Cahn. The seeds of a new jurisprudence destined to 
overcome the dogmatism and one-sidedness of some of the older schools is found 
in the teaching of these men, and it is fitting that they conclude the parade of 
Professor Reuschlein’s “‘prophets.”’ 

There remains the question of the use to which Professor Reuschlein’s book 
might be most profitably put. As is pointed out in the preface, the work grew 
out of materials which were utilized in a Jurisprudence seminar at the Univer- 
sity of Pittsburgh. As a starting point for student research and study in legal 
philosophy, the book would seem to be very helpful. As a text for a regular 
Jurisprudence course, it would have shortcomings due to the brevity and con- 
densed character of its accounts; furthermore, such a course would seldom be 
restricted to American legal theory. As a survey and first orientation for a 
reader wishing to become acquainted with the main currents of American 
juridical thought, the book is of considerable value. 

EDGAR BODENHEIMER 


AGHABABIAN, R. (ed.) Législation Iranienne Actuelle. Lois Constitutionnelles, 
Code Civil Iranien; Status; Particuliers. Paris: Imprimerie de France, Choisy- 
Le Roi (for University of Teheran, 1951) Pp. 134. 

The political and economic importance of the Near East countries stresses 
the need for acquaintance with their legal systems. Islamic law has been neg- 
lected in the United States. Dr. Aghababian’s book is of more than timely in- 
terest. It opens new horizons for Western readers, supplementing his earlier 
volume, Législation iranienne actuelle intéressant les étrangers (Teheran 1939). 
The volume contains translations of the constitutional texts, of the Civil Code, 


1 The author of this review would like to take the opportunity to correct a misunder- 
standing in the account given by Professor Reuschlein of his own views. Professor Reuschlein 
asserts that the author “seems to have some doubt as to whether the work of the state in 
formulating social legislation and in administering it is generally law at all.” (p. 359). I do 
by no means deny to modern social legislation the attribute of law, and I have pointed out 
that “the future of the law is secure only if individual and social rights are wisely combined 
and balanced in the social system.” (Jurisprudence, 1940, p. 24). In a condition of society, 
however, in which “distributive justice” in the Aristotelian sense gains an ever-increasing 
importance, adherence to normative standards becomes particularly vital, and we cannot 
leave the administration of social insurance and veterans’ benefits in the hands of govern- 
ment officials or judges guided largely by their personal discretion. 
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and of amendatory and supplementary laws and of the codification of the 
customary law governing the family and succession rights of the Armenian 
religious community. 

While the Civil Code is in part derived from Western codes, it incorporates 
Islamic and native law especially in matters of property, the family, and in- 
heritance. The order of the Code varies from Western codes: I Property, Obli- 
gations, and Succession; II Persons; III Evidence. Articles 6-8, 962-975 state 
the rules of conflict of laws. Article 973 provides that where the applicable for- 
eign law remits the matter to another law, the Iranian court is only bound to 
observe it if the renvoz is to Iranian law. 

The codification of the Islamic doctrine as to the Wakf, an institution that 
bears striking points of similarity to the Anglo-American trust, both private 
and charitable, is of particular interest (arts. 55ff.). Other matters of interest 
that throw light on economic and social conditions include the acquisition of 
property rights in vacant lands (arts. 141 ef seg.); crop-sharing and farm ten- 
ancy (arts. 518-545); wells and water courses (supplemental law, p. 112); the 
regulation, more detailed than in most codes, of torts causing damage to 
property (arts. 317-337) and of rescission of contracts (arts. 396-457). The 
ancient commenda, of far wider scope than its descendant the limited partner- 
ship, is found (arts. 546-560). 

The rules as to marriage, amended by subsequent laws, are of Islamic or 
native origin. Polygamy and temporary marriage are recognized, but there are 
many interesting impediments (1045-1061), e.g., a man cannot marry two sis- 
ters, nor without the consent of the wife marry the wife’s niece; a man who has 
had sexual relations with another man may not marry the latter’s mother, sis- 
ter, or daughter. The marriage of a mussulman woman to a non-mussulman is 
prohibited. Marriage of an Iranian woman to an alien requires special authori- 
zation of the government (art. 1060, and regulations p. 114). Divorce and re- 
sumption of marital relations seem to be frequent; a woman divorced three 
times from the same man cannot remarry him a fourth time, with certain ex- 
ceptions, and in no event if divorced nine times. No judicial proceedings are 
required for divorce by the husband. The husband has the right to repudiate 
his wife at pleasure by solemn pronouncement in the presence of at least two 
witnesses (arts. 1133, 1134), in an official registry office (supplementary law, 
pp. 112 et seq.). The wife, as well as the husband, can rescind the marriage for 
cause (arts. 1121 et seq.) and is now given the right to a court divorce and to 
administer her own property. Premarital deceit by either party is a crime 
(Supplementary Law, pp. 112 et seq.). 

Nationality and naturalization are dealt with in the Code (arts. 976-991) 
and supplementary law (pp. 118 ef seq.). 

The owner of the surface is the owner of the mineral deposits, but working or 
exploitation of these is subject to special laws (art. 161). By the Mining Law 
of 1939 (p. 116), the right to work oil deposits and mines of precious metals and 
precious stones is vested exclusively in the Government. 
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Dr. Aghababian, well known to comparative lawyers by his assiduous attend- 
ance and active participation at international gatherings and as the founder of 
the International Lega! Aid Society, has again made a valuable contribution 
to our science. 


P.J.E. 


KERLy’s Law of Trade Marks and Trade Names. (7th ed.) R. G. Lloyd and the 
late F. E. Bray. London: Sweet & Maxwell, Limited, 1951. Pp. Ixxviii, 1053. 
HEREWARD, P. O. Handbook on Trade Marks Laws Throughout the World. 

London: Sweet & Maxwell, Limited, 1951, Pp. 210. 

Waite, T. A. B. Trade Marks and the Law of Unfair Competition. (2nd ed.) 

London: Stevens & Sons Limited, 1951. Pp. xii, 74.! 

RUSSELL-CLARKE, A. D. Copyright and Industrial Designs. London: Sweet & 

Maxwell, Limited, 1951. Pp. xv, 261. 

Numerous books have recently been published in England in the field of 
trade-mark and copyright law which are of special interest to students and 
practitioners in the international phases of this field of law. 

1. Outstanding among the works is the long-expected seventh edition of 
Kerly’s famous treatise on the British Law of Trade Marks and Trade Names. 
The first edition of this treatise was published in 1894. None of the following 
editions considered the British Trade Marks Act of 1938 until the present 
seventh edition was published in 1951. Since the recent United States Trade- 
Mark Act of 1946 is modelled in many respects after the British Act of 1938, 
it is particularly interesting to the legal profession in this country to compare 
the Act of 1938 and the interpretations it has received thus far with the pres- 
ent status of judicial interpretation of our own Lanham Act. This latter act, it 
may be recalled, introduced such new concepts as concurrent registration, re- 
lated companies, certification mark, and many others into the American law. 
In England, there already exists a long line of precedents, interpreting analogous 
provisions, and there can be no doubt that a study of these decisions and their 
analysis and evaluation by the authors should be of great value and assistance 
to bench and bar in this country. 

Of particular interest, also, is Chapter 11 of the new edition, which deals 
with the international trade-mark conventions, and a newly added chapter on 
wartime legislation and enemy trade-marks. This latter subject is highly con- 
troversial and unsettled in our own country. 

2. Of a different type and useful for quick information about the trade-mark 
laws of other countries—although not as reliable and accurate as the American 
“Trade-Mark Laws of the World’’—is the little handbook published by Mr. 
Hereward, which offers some “first aid” with regard to trade-mark practice in 
other countries of the world. One interesting feature of this work is the insertion 
of a recommended form of power of attorney to be used in each country in con- 


1The author, T. A. B. White, has also published recently, Patents for Inventions and the 
Registration of Industrial Designs. London: Stevens & Sons Limited, 1950. Pp. lix, 389. 
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nection with registration of trade-marks. Such suggested forms are published 
both in the foreign language and in English. The difficulty with this type of 
practical guide is, of course, the fact that the administrative practice in the 
various countries is subject to constant change. For instance, the author’s 
remarks about Bulgaria are already out of date in consequence of certain re- 
cently passed new regulations there. As in all books of this type, a too greatly 
abbreviated summary of foreign laws must often be somewhat misleading. This 
is true, for instance, of the summary of the U. S. practice. It is there stated 
that “any person” may lodge opposition to a trade-mark registration. This is, 
of course, somewhat misleading, since under our law only a person who can show 
that he would be damaged by the registration has the right to file an opposition. 
As a whole, the study reflects the practical experience of the author, who has 
been engaged in foreign trade-mark work for the Imperial Chemical Indus- 
tries, Limited, for many years and who has tried to share with the readers of his 
work the benefits of his long and extensive experience in this field. 

3. Of an entirely different type is Mr. White’s brochure on Trade-marks and 
the Law of Unfair Competition. This is one of a series of books by the same au- 
thor, who has also published a similar brochure on Patents and Registered Designs 
and Their Exploitation (1947, 2nd. 1950) as well asa study on Copyright (1949). 
All these are published in a series called “This Is The Law”, but only the book 
on trade-marks has had a second edition thus far. This series, published by one 
of the leading British law book publishers, is excellent as an introduction to the 
various phases of the British law. The reviewer knows of no more interesting 
writing or carefully prepared introduction to the British patent, trade-mark, 
and copyright law than the three handsome little volumes by Mr. Blanco 
White. While in so brief an introduction, there is, of course, no room for treat- 
ment of comparative law aspects of these phases of the law, a reading of the 
books reveals that practically all of the more difficult problems in trade-mark, 
patent, and copyright law with which we are faced in this country equally arise 
abroad. The chapter on “Pitfalls in Trade-Mark Law”, beginning at page 37, 
might as well have been written from experience gained in our country, and 
such famous trade-marks there referred to as illustrations, such as ‘Shredded 
Wheat”, “Frigidaire”, “Thermos”, “Vaseline”, and many others, which, with 
the exception of “Shredded Wheat”’, are still valid trade-marks in the United 
States, have caused as much discussion in England and other countries as they 
have in our own. 

4. The book on Copyright includes some discussion of the recently enacted 
new Industrial Designs Act, and reflects the very great differences in basic 
concepts between the present British Copyright law and our own. 

5. The first authoritative commentary on the Registered Designs Act of 
1949 is found in the recently published book by A. D. Russell-Clarke. The 
author is one of the foremost British experts in this field of law today, and his 
discussion of such problems as overlapping of copyrights and designs is but a 
duplication of the same basic problems which have arisen in the United States 
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and many other countries of the world. Only a few weeks ago, two of the highest 
federal courts in the United States reached totally conflicting conclusions on 
whether a small statuette presented to the Copyright Office as a work of art, 
but actually used as a base for a lamp, was susceptible of copyright protection 
or should be protected only by a design patent. (Stein et al v. Expert Lamp 
Company, 188 F. 2d 611 (7th Cir. 1951); Stein et al. v. Rosenthal, 92 USPQ 402 
(S.D. Calif. C.D. 1952).) It is enlightening to read how the British law has 
attempted to solve this intricate problem. To all those in this country who are 
interested in finding some measure of protection for textile designs and similar 
matter, a careful study of Mr. Russell-Clarke’s treatise would be indispensable. 
This is the type of book which may well provoke much thought and discussion 
of many timely copyright problems. It constitutes an important contribution 
not only to the British domestic legal literature but to the literature in the 
field of comparative law as well. 


W.J.D. 


TERROU, F. AND SOLAL, L. Legislation for press, film and radio. United Nations 
Educational, Scientific and Cultural Organization Publication No. 607, 
Series of Studies on Press, Film and Radio in the World Today. Paris: 
UNESCO, 1951. 

This is one of the studies which UNESCO has published under its constitu- 
tional aim of promoting and sponsoring publication of technical and scientific 
works in the field of mass communication. The author is not only a professor of 
comparative law at the Institute of Political Studies in Paris, but also legal 
advisor to the French Cabinet on the problems which form the subject of this 
treatise. Despite its rather modest and unpretentious external appearance, the 
book contains a wealth of comparative public and private law material in the 
field of mass communication which has never been assembled before under one 
cover. Most of the comparative analyses presented by the author concern 
questions of constitutional and public law. The first part of the book deals with 
freedom of speech and constitutional provisions safeguarding or limiting this 
right in various countries, including those behind the Iron Curtain. The second 
part of the book constitutes a survey of the methods by which broadcasting and 
motion picture production are supervised or controlled all over the world. These 
chapters contain interesting and valuable descriptions of the various types of 
organizations, public as well as private, which supervise and regulate these 
activities. Added to this discussion is a chapter describing the special role of 
news agencies in the field of gathering and distributing information. 

It is, of course, clear that in a project covering such an enormous area, the 
treatment of the individual problems in the various countries must, of necessity, 
be of a somewhat sketchy nature. Thus, the brief reference to the antitrust 
aspects of the motion picture industry in the United States (page 221) does 
not quite adequately reflect either the economic significance or the legal effects 
of this litigation. For instance, the impression is gained from the discussion on 
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page 221 that the Department of Justice asked the Supreme Court to set up a 
system of arbitration for the purpose of settling or terminating certain monop- 
olistic practices, whereas in actual fact it was the Department of Justice which 
emphasized in more recent years the futility of the arbitration system, which 
had originally been set up under a consent decree. 

Perhaps the most interesting part of the survey is its Part 3, which, inter 
alia, includes an interesting discussion of the so-called “right of reply” and 
“right of correction,” more widely recognized in European countries than in 
the United States, and which also has a valuble discussion of the copyright as- 
pects of newspaper publication. It is true, of course, that in view of the series 
of separate publications published by UNESCO in recent years on the subject 
of copyright (UNESCO Copyright Division has thus far published its Copy- 
right Bulletin in 5 volumes, the latest being Volume 5, Number 1), the author 
limits himself to a relatively brief description of the various copyright problems 
which arise in all countries in connection with newspaper publication, but one 
is left with a feeling of moderate optimism that, despite some fundamental 
differences in the basic copyright laws, the effort of UNESCO toward a Univer- 
sal Copyright Convention may ultimately meet with success. It seems that the 
draft of a Universal Convention, published in Vol. 4, No. 3 of the Copyright 
Bulletin, had not been available at the time the present book was prepared. 

What makes Professor Terrou’s book especially attractive is the style and 
manner of presentation. The study is written in such readable and fluid form 
that one is hardly aware of the enormous amount of information and research 
that is reflected in the book. 

If subsequent UNESCO studies should continue to be on the level of this 
study, there can be little doubt that great progress toward achieving the con- 
stitutional purpose of UNESCO will have been made. Professor Terrou’s 
work is an inspiration to all those interested in comparative law and its signif- 
icance for better understanding among the various nations of the world. 

W.J.D. 


Pinto, R. La Crise de l’Etal aux Etats-Unis. Paris: Librairie Générale de Droit 

et de Jurisprudence, 1951. Pp. 248. 

The late Professor Dicey observes near the beginning of his classic volume on 
the law of the English Constitution that the British professor of constitutional 
law “has good reason to envy professors who belong to countries such as France, 
Belgium, or the United States, endowed with constitutions of which the terms 
are to be found in printed documents, known to all citizens and accessible to 
every man who is able to read.” If this kind of contrast should by subdivision 
be extended to the problems of professors in one of the non-British countries, 
France, as compared with the problem of professors in another, the United 
States, the difference, it may be plausibly maintained, would be equally great. 
The contrast, it is hardly necessary to suggest, is almost wholly a function of 
the constitutional importance in America of the Supreme Court of the United 
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States. In this context, the professor of constitutional law in France has a 
problem that is in a definite sense strikingly simpler than that of his American 
colleague. He is essentially an interpreter of the text of a document of the kind 
mentioned by Professor Dicey. 

For purposes of the American student, a French work on constitutional law 
may perhaps best be compared with early commentaries on the Constitution 
of the United States, such as those of Kent or Story. Among such works of all 
times and places, several ‘‘magistral” or “classic” French commentaries on the 
Constitution of the Third Republic stand at the top. There is no reason to 
doubt but that the Fourth Republic will in the course of time see similar out- 
standing commentaries. They will, it may be confidently predicted, be based 
not only on the text of the Constitution of 27 October, on pertinent Acts of 
Parliament and executive regulations, on French Constitutional History, and 
on French custom and practice, but also on “political science,’ which is in 
several respects receiving in the period since the Second World War more em- 
phasis in France than previously. Of references to judicial decisions there will 
certainly be practically none. Whether this, in Professor Dicey’s view, makes 
the French professor’s lot, because of its greater simplicity, a more enviable one, 
is doubtless an arguable question. In any case, this consideration has not pre- 
vented Monsieur Roger Pinto, Professor in the Law School of the University 
of Lille and author of one of the able “manuals” on French Constitutional Law 
that have appeared since the War, from undertaking, with apparent relish and 
with exceedingly large reliance on the “case method,” most exhaustive studies 
of the American constitutional system. Among these studies may be mentioned 
his doctoral thesis, Des juges qui ne gouvernent pas (1935), a volume entitled La 
Cour Supréme et le New Deal, 1935-1937 (1938), and the work here under con- 
sideration, which consists of articles appearing during 1950 in the well-known 
Revue du Droit Public. 

Professor Pinto’s starting point is the assumption that a “profound trans- 
formation” of the American constitutional system has taken place in recent 
years. Though he finds that a “substitution” of Federal for State action began 
in the nineteenth century, he dates the triumph of “collectivism” from the 
Great Depression in 1929 and the abandonment of dual federalism from 1937. 
In vigorous fashion he asserts that the Tenth Amendment has been “‘emascu- 
lated,’”’ and he concludes that ‘there is no domain reserved to the States which 
cannot be invaded by the Federal State in the exercise of its own powers.” 
All this Professor Pinto does in a relatively brief initial chapter entitled The 
“New” Federalism, a final third of which is somewhat curiously devoted to 
territorial government and to the aspirations of Alaska and Hawaii for state- 
hood as aspects of The Structure of the Colonial Empire. As a result of our 
“constitutional revolution,” the three traditional branches of government are 
felt by Professor Pinto to have been inevitably affected. In two successive chap- 
ters, The Reform of Congress and The Reorganization of the Executive are 
examined in considerable detail, for the most part on the basis of the Congres- 
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sional Reorganization Act of 1946 and of the work of the Hoover Commission, 
respectively. A fourth and final chapter, which is equal in length to the other 
three combined, is entitled The End of Government by Judges. In it, after a 
particularly interesting preliminary account of the decline of judicial power as 
“the most profound transformation” of American institutions, a first main 
section is concerned with “general consequences,” including the primacy of 
statutes and the consequent lessening of the importance of judicial review and 
the “acceptance of a system of administrative law’; and a second somewhat 
longer section treats of the “protection of individual liberties.” 

The vast extent of Professor Pinto’s researches and the thoroughness of his 
documentation are nothing short of amazing. The resulting volume is in large 
measure the presentation within relatively brief scope of an enormous amount of 
detail in accordance with a highly elaborated outline given in the table of con- 
tents. To the student who is primarily dependent on the French language the 
book should prove a veritable mine of information. The value for the American 
student is, it may without invidiousness be suggested, somewhat different. 
Although treatment of familiar subjects by a foreign scholar in a foreign 
language possesses a certain intrinsic attraction, greatest interest properly 
attaches to the judgments, especially the comparative judgments, formulated 
by such a scholar. In this respect, Professor Pinto’s all too concise treatment 
of administrative law takes a very high rank. At the same time, Professor 
Pinto is essentially a constitutional lawyer; and his conclusions in this sphere 
are worthy of the most serious attention. Among the questions which may 
fairly be posed are whether Professor Pinto distinguishes sufficiently between 
socialization and centralization, whether he conveys a correct impression of 
the traditional character of the police power of the several States, and whether, 
in general, he does not, in common with a number of American writers, over- 
state the obliteration of the traditional American federal principle. On the other 
hand, his brief paragraphs on “‘the meaning of government by judges” and on 
“the judicial myth” present an appraisal of judicial review of legislation that 
would be difficult if not impossible to excel. 

Full discussion of Professor Pinto’s estimates would require an argument at 
least as long as his own book. This is a tribute to his provocative essay. He is 
to be congratulated on the erudition he brings to his task, and his volume is 
worthy of cordial welcome. 

R. K. GOOCH 


Mirkine-Guetzévitcu, B. Les Constitutions Européennes. With a preface by 
Marcel Prélot. Paris: Presses Universitaires de France, 1951. 2 vols. Pp. 883. 
Must constitutional lawyers develop barriers against majority votes restrict- 

ing liberty? Professor Mirkine-Guetzévitch draws upon his lifelong study of 

comparative Constitutional law to reach the conclusion that the times require 
it. He looks with apprehension upon such popular votes as that in the Argentine 
as an indication of what a majority may do. He finds support for his conclusion 
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in Rousseau’s Social Contract, in which Rousseau concluded that the general 
will always wishes to do good for the people, but it is not always able to antici- 
pate what is to be good. 

The French law of 1884 provides constitutional precedent for Professor Mir. 
kine’s proposal. At that time the French declared “The republican form of 
government cannot be subject to revision”. Both the French and Italian con. 
stitutions now incorporate the same rule. Professor Mirkine thinks the time has 
come to proclaim in constitutional form that liberty is inalienable and that the 
will of the majority cannot be permitted under any circumstances to infringe 
it. Correspondents of the American Bar Association Journal are already arguing 
that there are unamendable parts of the United States Constitution.' It is likely 
that Professor Mirkine’s thesis will find an audience in America. 

The concept that fundamental principles are beyond the reach of the public 
is but one of the arresting ideas to be found in the 154 page essay with which this 
new collection of constitutions begins. The essay is a feature which commends 
the collection to a place in libraries alongside the monumental three volume 
Constitutions of Nations, published by Amos J. Peaslee in 1950. In the main, 
Professor Mirkine has no European texts not in Peaslee, except for the Saar and 
the various German states within the Federal Republic, but he has a stimulating 
introductory essay. 

Liberation of Europe seems to Professor Mirkine to have offered the oppor- 
tunity for innovations in the interest of freedom, but he thinks they were 
missed. He finds a return after the war to old forms and a certain stylization 
which he finds dangerous in the light of the necessity of meeting thenew phenom- 
ena which are apparent in present-day society. He notes that Europe has been 
moving toward socialism and urges that it take the path indicated by Jean 
Jaurés rather than Eastern European Marxism. He believes that Jaurés is 
significant because he foresaw the possibility of linking socialism and human 
rights in contrast to the Marxist practice. While Léon Blum is believed by 
Professor Mirkine to have done much in pressing Jaurés’ idea, much more re- 
mains to be done because “‘the social conception of liberty is in constant evolu- 
tion.” Professor Mirkine argues that more than legal techniques are necessary 
to reform existing régimes. He calls for “doctrinal daring, new materials to add 
to political thought, inspiration and a soaring into the blue.” He believes that 
Europe still awaits its consitutional regeneration. 

Some valuable historical materials are included in the introductory essay: a 
review of the ideas developed by the French Resistance during the occupation, 
the steps taken and the documents drafted in preparing the way for the con- 
stitution of the IV. Republic, the compatibility of constitutional provisions 
concerning the renunciation of war with the Charter of the United Nations, and 
the development of the concept of the ““People’s Democracy”’ in Eastern Eu- 
rope. There are valuable reflections upon the recurrent ministerial crisis which 


1 See Henry E. Kappler, “Are There Unamendable Parts of the Constitution?” 38 A.B. 
A.J. (1952) 252-253. 
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puzzles American students of the Continental governments. While France’s 
recurring crises are thought to be more moral and political than constitutional, 
Professor Mirkine believes that there is need for some technical change. He 
urges some simplification of the technique used to assure a stable majority and 
a stable government. He feels that Articles 45-52 of the 1946 French Constitu- 
tion, which were introduced for the purpose of creating stabilization, are too 
complicated in their operation, and provide only a means of delaying and com- 
plicating a vote of lack of confidence. 

Professor Mirkine represents in his own person a link between the United 
States and the constitutional experts of the Continent. Moving as he does an- 
nually between the Deanship of the Ecole Libre des Hautes Etudes in New York 
and his teaching duties in Paris, he knows and belongs to two worlds. We on this 
side may be justified in concluding that his study represents, in part, the influ- 
ence of the Anglo-Saxon approach upon him. He gives reason for this conclusion, 
for he proposes a place of honor for the Anglo-Saxon world in that it has placed 
the study of legal rules on the level of political science, of government. He 
cautions his European readers that it is no longer enough to examine documents. 
The comparative constitutional lawyer must observe the functioning of insti- 
tutions. To this conclusion American readers will undoubtedly say Amen, and 
they will hail this voice with its great influence wherever French is read. It is 
helping to spread an approach which is nearly universally accepted among 
comparative constitutional lawyers on this side of the North Atlantic. 

J.N.H. 


LaskINn, B. Canadian Constitutional Law Cases and Text on Distribution of Leg- 

islative Power. Toronto: The Carswell Company Ltd., 1951. Pp. xvii, 676. 

It is paradoxical that whilst English constitutional history can with some 
truth be called a spawning ground of bills of rights in the form of fundamental 
affirmations of personal freedoms, those constitutional instruments which might 
have been expected, because of their juridical origins in Acts of the United 
Kingdom Parliament, to mirror English constitutional principles—that is to 
say, the Constitutions of the member States of the British Commonwealth— 
are singularly lacking in formal guarantees of individual rights or liberties of 
any kind. The Constitution of Canada is no exception—apart from certain 
savings as to education and denominational schools in the Provinces, (S.93)— 
this Constitution, the British North America Act of 1867, is deficient altogether 
in provisions that might be characterized as amounting to a Bill of Rights. 

It might have been expected, then, that Canada would have been spared the 
violent struggles which beset the Supreme Court of the United States in the 
period from after the Civil War right up to the Court Revolution of 1937, when 
the Supreme Court became a battleground in which rival social and economic 
faiths contended. Instead, we find a surprisingly parallel development in 
Canada, and over somewhat the same time period, though in place of a Bill of 
Rights and specifically of a Due Process Clause embodied in a Sth and a 14th 
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Amendment, the conflict in Canada centers around an apparently innocent 
difference of opinion concerning the proper rules of construction to be applied 
by the Court to the interpretation of the British North America Act. From the 
1890’s onwards, and substantially right through to the present day, the Privy 
Council, as final appellate Court in Canadian constitutional cases, in insisting 
on treating the British North America Act as an “ordinary” statute (as dis- 
tinct from a constitution), and therefore as subject to the normal common-law 
rules of statutory construction, was able to arrive at a cramped, fettering, inter- 
pretation of the provisions of the Act in accordance with the best traditions of 
the judges’ approach to statute law in England. In this way, the Dominion 
(or federal) Government’s power to legislate in implementation of Canada’s 
treaty obligations, and also the Dominion Government’s trade and commerce 
power (so fertile a source of legislative authority in the United States), were 
chipped away almost to nothing; even the general, residuary legislative power 
conferred on the Dominion under S.91 of the Act (specific heads of legislative 
power of the Dominion Government on the one hand and the Provinces on the 
other being spelled out in detail in Ss. 91 and 92), was confined by the Court in 
effect to utilisation only in periods of national emergency. 

Now the appeal to the Privy Council in Canadian constitutional cases was 
abolished altogether in 1949, and the Canadian Supreme Court has become the 
final appellate court for Canadian cases. In one sense, therefore, the role of the 
Privy Council in the development of Canadian Constitutional jurisprudence 
may seem to be only of academic interest at the present time, even though it is 
by no means certain that, with the abolition of the Privy Council appeal, the 
Canadian Supreme Court will also regard itself as being ‘“emancipated”’ from 
the weight of prior Privy Council decisions on the British North America 
Act. 

But in another and a broader sense, the work of the Privy Council in rela- 
tion to the Canadian Constitution has a special interest at the present time. The 
controversy whether the British North America Act is an “ordinary” statute or 
a “constitutional” statute—whether the normal, strict canons of statutory con- 
struction should be applied to the interpretation of the Act, or alternatively 
whether a more beneficial approach should be adopted—may seem a rather 
technical dispute. Yet in the end result, the former mode of interpretation with 
its inevitable emphasis upon a confining and restricting of legislative powers, 
meant historically an interdiction of Dominion social and economic planning 
legislation at a time when Dominion action seemed to offer the best hope, per- 
haps the only hope, of comprehensive experimentation in this direction. In this 
respect, then, the Canadian Constitution, a document neutral in itself, was 
converted by the judges, consciously or otherwise, into a bulwark against gov- 
ernmental interventionism. The central lesson to be derived from the Canadian 
constitutional experience, as compared for example with that of the United 
States, is that a constitution may become an instrument of Jaissez faire, even 
without a specific bill of rights drafted or simply diverted to that end. 
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Professor Laskin, in preparing his casebook on Canadian Constitutional Law, 
has recognized the importance of the traditional controversy over the modes of 
construing the British North America Act, and in consequence no less than a 
hundred pages of text—cases and comment—are devoted to a detailing of the 
“principles of interpretation” of the British North America Act. But though 
this mixed rag bag of ‘principles’ may represent the formulae in which judicial 
decisions upon the British North America Act have been embodied, we are not 
thereby guided any nearer to solution as to why, in the instant case, any one 
rule in particular was or was not invoked. As the Privy Council itself has ad- 
mitted,—in constitutional cases “the problem to be solved will often be not so 
much legal as political, social and economic,” (Commonwealth v. Bank of New 
South Wales (1949) 79 C.L.R. 497,639). For that reason it is a pity that Profes- 
sor Laskin has given us a mere twenty pages on “background considerations,”’ 
including the ‘‘nature of Canadian federalism.” Beyond doubt, the effect of the 
Privy Council’s work has been in a substantial sense to create a “decentralized 
Federalism” in Canada over a time era when the federal systems of the United 
States and of Australia, for example, have been characterized by strong centripe- 
tal tendencies under pressure of two World Wars and a great economic depres- 
sion. But the appraisal of whether, in their end results, the Privy Council’s 
decisions on the British North America Act have been “‘good”’ decisions, can be 
made with any meaning only against a background of policital, social, and eco- 
nomic conditions in Canada. 

Most of the sound and fury of the Canadian critics, indeed, has been vented 
upon the fact that, if the Privy Council has “legislated” in the past, it has “legis- 
lated” by stealth, or worse still, in the dark. Insofar as they have exploded the 
myth of the judicial slot-machine,—the time-worn theory that the judicial 
function is never to make law but merely to apply it mechanically—the critics 
have performed an important and useful task, but they still have not gone far 
enough. The time has surely come to direct full and frank consideration to the 
policy alternatives open to a tribunal sitting as final appellate court in Canadian 
constitutional matters. One needs to know what kind of federalism one wants 
in Canada before it is possible with any justice to praise or condemn the record 
of the past, or to plan confidently for the future. And it is clear that the policy- 
maker in Canada today must weigh history, language, race, religion, culture, 
and geography, to mention only a few factors, in drawing up his blueprints for 
future national development. 

All in all, however, Professor Laskin’s work is an invaluable collection of 
cases and other materials, accompained by detail and thoughtful comments. 
Professor Laskin is to be congratulated not merely on producing the first case- 
book on Canadian Constitutional Law, but also for having assembled the raw 
materials from which he and others will surely fashion, in the years ahead, a 
distinctively Canadian constitutional jurisprudence. 


EDWARD MCWHINNEY 








312 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


BONNER BERICHTE AUS MITTEL- UND OSTDEUTSCHLAND 


BLOMEYER A., Die Entwicklung des Zivilrechts in der sowjetischen Besatzungs. 
zone. Bonn: Bundesministerium fiir gesamtdeutsche Fragen, 1951. Pp. 19. 
LANGE R., Zur Strafrechtsentwicklung in der sowjetischen Besatzungszone. Bonn: 

Bundesministerium fiir gesamtdeutsche Fragen, 1951, Pp. 26. 

Die derzeitige Situation der Justiz in der sowjetischen Besatzungszone. Von einem 
Mitglied des Untersuchungsausschusses Freiheitlicher Juristen der Sowjet- 
zone. Bonn: Bundesministerium fiir gesamtdeutsche Fragen, 1951. Pp. 27. 

Die Entwicklung des Steuerrechts in der sowjetischen Zone. Von einem Mitglied 
des KGnigsteiner Kreises. Bonn: Bundesministerium fiir gesamtdeutsche 
Fragen, 1951. Pp. 28. 

For the lawyers of the Western world, to whom legal materials from Eastern 
Europe are more or less inaccessible on account of language difficulties and the 
scarcity of reliable current publications, the above studies give a fairly accurate 
picture of the lines along which law and the society which it seeks to regulate 
are developing in Russian-dominated Germany, perchance the most important 
area in the European Iron Curtain territory. The first, third, and fourth of these 
booklets incorporate lectures given in the Kénigsteiner Kreis (Association of 
Jurists and Civil Servants of the Soviet Zone in Germany); the second is a study 
written by a member of this same Kreis. 

In contrast to the usual directed accounts, these studies obviously speak with 
the authentic voice of trained jurists who have had immediate experience of 
what they describe. The pattern of social regulation revealed by the quoted 
statutes, decrees, administrative orders, and cases is all too familiar to readers 
trained in contemporary Middle and East European politics. It is of interest to 
note the main features of this pattern, resulting from the imposition of Marxist 
doctrine on the existing German law, as exhibited in these studies. The changes 
thus introduced vitally affect both the administrative structure and the very 
conception and interpretation of law. First came the enormous expansion of the 
administration, which entailed corresponding growth in the number and im- 
portance of administrative decrees and regulations; these are regarded as having 
the force of duly enacted law, even if frequently retroactive. The absence of a 
division of powers in the Constitution of the German Democratic Republic 
provides the legal basis. According to Articles 89 and 66, Par. 8, review of the 
constitutionality of ‘governmental measures” (Regierungsmassnahmen) is 
vested in the legislature (Volkskammer). Further administrative changes have 
been made by statute: the statute of December 8, 1949, which created the 
Supreme Court of the German Democratic Republic and the Office of the At- 
torney General; the statute of October 15, 1950, which changed the independent 
departments of justice of the different Lander into subordinate departments of 
the president of the cabinet; and the statute of January 1, 1951, which vested 
the execution of justice in the Ministry of Interior, or in other words, in the 
police. 

The Supreme Court sits either as a Kassationsgericht or as a court of first 
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instance when in special political cases the charges are brought directly by the 
Attorney General.' The Office of the Attorney General is the supervisory au- 
thority for all state attorneys in the Soviet Zone. The statute of 1949 also cre- 
ated a new official, the Case-Referent No. 1., (Sachbearbeiter), to whom exclu- 
sively political cases are assigned and who is the only official in the Department 
of Justice in direct contact with the Department for Internal Security. The final 
authorities for controversies in the fields of taxation and requisition are the 
Ministry for Finance and the Office for National Economy (Amt fiir Wirtschaft). 
Consequently, all decrees and circulars issued by these administrative organs 
are considered legal norms binding on the courts.” 

Both statutory regulations and theoretical discussions inculcate the new role 
of the Administration. A leading official states: “It must be emphasized that 
the concept of ‘legislation’ begins to change its meaning, and in the future we 
shall have to understand thereby not only enactment of norms but also the 
highest form of administrative activity.”* In this light the principle of judicial 
independence is also reinterpreted. Suffice it to give a few quotations: ‘“The basic 
policies contained in the administrative regulations of December 15, 1949, 
issued by the Government of Sachsen, are valid as of January 1, 1947. This ad- 
ministrative regulation is also binding on the Court of Taxation.’* “... such 
a violation of democratic justice (mitigation on the ground of extenuating cir- 
cumstances) shall necessarily entail investigation whether such judges do not 
violate our constitution and statutes and grossly infringe their duties as 
judges.”’® “The independence . .. of the judiciary ...does not mean abuse of 
their offices against the interests of the people.’’® ‘““The courts will have to learn 
that acts of arson may be judged not only on the basis of the Penal Code, but 
also on the basis of the Decree against Violations of National Economy” (Wirt- 
schaftsstrafverordnung).””” Moreover, the pattern for the Attorney General’s 
office is outlined in Article 113 of the Russian Constitution of 1936, which vests 
in the Attorney General the highest authority to supervise the exact execution 
of laws.® 

Corresponding innovations have been made in the legal curriculum pursuant 
to the Circular of August 29, 1950. It has introduced substantial increase in the 


1 As for instance the cases against Herwegen et al., Moog et al., the Solvay Prozess, and 
the Dessauer Prozess, all of which were decided in 1950. 

2See the comment on a decision of the Court of Taxation of Sachsen-Anhalt, December 
16, 1949, Finanzblatt, p. 20: “The courts of taxation are not entitled to inquire into the 
constitutionality of legislative measures issued by the Ministry for Finance or its predecessor, 
the Deutsche Wirtschaftskammer.” 

* Nathan, Hauptabteilungsleiter, “Ein Jahr Gesetzgebung der DDR,” Neue Justiz, 1950, 
p. 378. 

‘Quoted in Die Entwicklung des Steuerrechts in der sowjetischen Zone, p. 10. 

* Comment by the vice-president of the Supreme Court (no reference to case given). 

*Gronau, Oberreferent, Neue Justiz, 1949, p. 287. 

™Comment of the Chief of the Administration of Justice (Justizverwaltung), Neue Justiz, 
1950, p. 139. 

®Melsheimer E., Attorney General, Neue Justiz, 1950, p. 5 ff. 
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required courses in political science, simultaneous decrease in those of law! 
and increased required participation of law students in practice during their 
studies.’° A further step towards the “democratization of justice” was the in- 
troduction of a legal curriculum of two years for the Volksrichter, men of the 
people, who, without previous high school or college training, are prepared for 
the bench with an endowment of “‘sound folk-intuition” (gesundes Volksempfin- 
den) and “revolutionary legal intuition” (revolutiondres Rechtsempfinden). Ac- 
cording to statistics taken on January 1, 1951, 60% of the judges and 82.3% of 
the state attorneys are in this category. 

The changes in the attitude to substantive law are illuminated in an obituary 
on Gustav Radbruch:" “True, he does not deny the significance of dialectical 
and historical materialism, but he does not avow it. Instead, he clings to the 
presupposition of law as idea standing apart from the struggle of the classes, 
and to the acknowledgment of eternal rights of man and jural values, and con- 
sequently to relativism both in the field of legal theory as well as in the realm of 
politics. And even after 1945 he failed to draw the necessary conclusions, but on 
the contrary reaffirmed his idealistic, natural-law, and reformist attitude.” 

In contrast, by its uncompromising pretension of infallibility, the Marxist 
concept of law as a means in the class struggle fundamentally alters the entire 
legal structure. Hence, the hypertrophic expansion of penal law, which is used 
to augment the sphere of state power, and the extraordinary severity of the 
sanctions imposed under the two statutes which are considered the main bul- 
warks of Communist Germany: the Wirtschaftsstrafverordnung of September 
23, 1948, which accounts for two thirds of the criminal cases, and the Gesetz zum 
Schutze des Friedens. 

Likewise, the system of taxation is consciously employed as a means to a 
definite end—the victorious conclusion of the class struggle.'** Its main feature 
is the differentiation between assessments for private industries and those for 


® Number of hours per week in political science: first semester 22, second semester 21, 
third semester 6, eighth semester 7; number of hours per week in law: first semester 0, second 
semester 4, third semester 18, eighth semester 4; number of hours in specialized legal fields 
(private international law, industrial property): first semester 0, second semester 0, third 
semester 0, eighth semester 11. 

10 Freshmen six weeks in a lower office of administration, second year students six weeks 
with a lower court, third year students one month in a state attorney’s office, one month 
with a penal court, two months with a civil court of first instance, two months with a penal 
or a civil court of appeals. 

11 Schultes, Neue Justiz, 1949, p. 316. 

12 Promulgated after the appearance of the study Zur Strafrechtsentwicklung in der 
sowjetischen Besatzungszone, 1951. This statute provides severe penalties, including capital 
punishment, for those who “agitate against other peoples,” or who “bring into contempt or 
disparage” the peace movement, or who agitate against supporters of the “fight for peace,” 
particularly when suborned by states that are guilty of “war-mongering or an aggressive 
policy against peaceful peoples”, and, incidentally, expressly confers jurisdiction over in- 
dividuals neither domiciled nor resident in the East German Zone. 

26 Lemnitz A., Deutsche Finanzwirtschaft, (1949) p. 59. 
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“people’s” industries, on the one hand, and between those for individuals 
whose income derives from independent professions and for wage earners, on 
the other.” In the field of taxation, retroactivity of decrees and regulations is 
more frequent and broad interpretation of penal sanctions in the Wirtschafts- 
strafverordnung more accentuated than in any other field. All measures are 
issued and executed by the Administration; the establishment of a central 
court of taxation for the Zone has not taken place, although provided for on 
paper. 

The changes effected by the adoption of Marxist theory also diminish the im- 
portance and scope of civil law. Man loses his character as an individual; his 
qualities and activities are mere computed assets and liabilities of the economy. 
The extreme emphasis on equality of man and woman is simply a corollary of 
this attitude which considers the wealth of the people (Volksvermigen) as 
“solely and purely in the working power of its members.”* This conception 
also involves new regulations concerning divorce,“ adoption,'* and bastardy.'* 
Moreover, the socialization of commerce and industry and the strictly uniform 
rules of the planned economy” peremptorily end the most fertile source of law, 
private industrial and commercial competition. Private property is almost en- 
tirely converted into the “property of the people” (Volkseigentum)."* This 
institution is interpreted in a negative way: it is “the repeal of rights to exploit 
through the means of (private) legal transactions,”® an interpretation which 
necessarily implies the rapid withering away of private party autonomy in con- 
tracts,” of rights to the proceeds of industrial property,” and of rights to alien- 
ate and inherit land.” The working capacity of individuals is “protected by the 
State,” and the “‘right of co-determination of the workers in the management 


1% Directives for assessment, Summer 1950, Par. 66. 

3 Constitution Art. 7, Pars. 2 and 30. 

4 Klara Zetkin: ‘Abolition or restriction of women’s work would mean condemnation of 
women to social slavery and proscription, to prostitution within and without marriage.” 
Theoretical arguments of this kind led to the Statute of September 27, 1950, for the Protec- 
tion of Mothers and Children and the Rights of Women. 

‘8 Adoption is regulated by different statutes in the different Lander. 

16 §17, Statute for the Protection of Women and Children. 

" Const. Art. 2i—Die Planwirtschaft. 

18 Bodenreformgesetz, September 10, 1945; Const. Art. 24, Par. 5. Statutes of requisition: 
Sachsen: Statute June 30, 1946; Thiiringen: Statute July 24, 1946; Sachsen-Anhalt: Decree 
July 30, 1946; Brandenburg: Decree August 5, 1946; Mecklenburg: Statute August 16, 1946, 
Const. Art. 28, Art. 27, Par. 1. 

Such, Neue Justiz, 1949, p. 125 ff. 

* Dispositions on the regulation of contracts between privately owned industries and 
people’s industries, May 18, 1949; Decree for the promotion of workmanship, July 10, 1949. 
The contract became a “means for economic planning” in the hands of the state, contrary 
to the “means of exploitation” in the hands of private individuals. 

* Patent Law of September 6, 1950. Linde R., Patent- und Erfinderrecht, Berlin, 1949. 

2 Constitution of Sachsen, Art. 78, Par. 2; Constitution of Mecklenburg, Art. 76, Par. 2. 

% Gesetz der Arbeit, April 19, 1950. 
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of key plants (Mitbestimmungsrecht) is realized through the democratic state 
organs,” 


V.B, 


Wotrr, H. J. Roman Law: An Historical Introduction. Norman: University of 

Oklahoma Press, 1951. Pp. xiii, 260. 

For the student of philosophy (or sociology) of law, jurisprudence, and com- 
parative law in its broader sense, Roman law provides a unique field of investi- 
gation: an unbroken history of a thousand years from the first written summa- 
tion of archaic rules, the Twelve Tables, to the final codification in the Corpus 
Iuris Civilis; and then nearly a millennium and a half of survival and “‘recep- 
tion.” Inthe West at least, only Anglo-American law offers a parallel, and not a 
very good one at that, for our system cannot be studied to its end, which is not 
in sight, nor does it have an aspect even dimly comparable to the reception of 
Roman law at the close of the Middle Ages. _ 

Nevertheless, Roman law has been virtually cast out from American schools 
of law to a shadowy existence in a few departments of Latin or political science. 
That well-known fact reflects a notable characteristic of our juristic life. “An 
educated man,”’ Max Radin wrote a few years ago, “feels that he must have in 
mind a modicum of information about history, science, economics, politics, art, 
and literature. .. . But if it is a matter of law, the ordinary citizen is likely not 
only to be completely ignorant but to boast of his ignorance.” A slight para- 
phrase will convert these two sentences into a precise statement of the attitude 
of the lawyer to legal history; not only to ancient legal history, but to all legal 
history, including Anglo-American. 

The European story is a different one. The immediate link between Roman 
law and modern continental law gave the former high practical significance. In 
nineteenth-century Germany, for example, the leading center of Romanistic 
studies, Roman law as embodied in Justinian’s codification remained an opera- 
tive source of living law. It was taught in the schools and it was cited in the 
courts. But then came the German Civil Code (the BGB) of 1900, putting an 
end to Roman law as living law. Henceforth in Germany, too, Roman law was 
relegated to the rank of an important cultural complex of the past, with no fur- 
ther practical interest or significance for all its influence on the law of the 
present. 

What Roman law thereby lost in one respect, it gained—more correctly, 
should have gained—in another. Continued adherence to its dogmatic study as 
a body of coherent rules, to be learned precisely as modern law is learned in 
Europe, can no longer be defended on any but the most dubious grounds. But 
the humanistic and jurisprudential study of Roman law acquires a new and 
greater importance. 

The shift in function entails a shift in focus. In a significant sense, the present- 
day student cares less about the actual institutions of the law of Rome than 


41d. § 41. 
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about their history: how they came about, were modified or abandoned, and 
why. Nor is the stress so exclusively on the classical law, as it had been ever 
since the twelfth century. Nonclassical (whether pre- or post- ), “impure” law 
is as valuable and meaningful to the student of law as process as the “pure” and 
the classical. And finally, the study of law as something autonomous—always 
a dubious business—must give way to a consideration of the legal system as part 
of a larger, highly intricate structure of social institutions and relations. Hence 
the lawgiver (or expounder) becomes as interesting as the law he gives, the 
economy of buying and selling as the law of sales, murderers and their victims 
as the penalty for homicide and the procedure by which it is meted out. 

In his brief introductory work, Wolff has set out to provide some of the neces- 
sary background for the student who wishes to approach Roman law histori- 
cally and jurisprudentially. He has not written a book about the institutions 
of Roman law, nor even, despite the subtitle, an historical introduction in the 
sense of Pollock and Maitland or of Jolowicz’s brilliant Historical Introduction 
to the Study of Roman Law. Rather, this volume is an “attempt to describe the 
political, intellectual, and—if the expression be permitted—mechanical forces 
which were responsible for the growth of Roman law and for its lasting impact 
on our civilization.” Following a rapid sketch of Roman history and constitu- 
tional organization, Wolff examines the techniques and personnel that molded 
Roman law in the formative centuries, the role of the jurists in the classical 
period, the general trends of postclassical law, the codifications of the fourth, 
fifth, and sixth centuries after Christ, and the subsequent history of Roman law 
to the present day. 

A mere enumeration of a few of the problems will suffice to indicate the rele- 
vance of this kind of study for the legal historian and the student of compara- 
tive law. How was the evolution of Roman law shaped by major constitutional 
changes, notably the shift from an aristocratic republic to a monarchy, at first 
slightly disguised and then openly autocratic? What factors, internal and ex- 
ternal, made for the remarkable unity in approach and structure that charac- 
terized Roman law for so many centuries? How did the Roman jurists rise to 
the position of pre-eminence they achieved in the peak centuries of Roman law? 
To what extent are purely intellectual elements autonomous in legal history? 
To what extent, for example, can the phenomenon we call the reception of 
Roman law in modern Europe be explained, as Wolff implies, almost entirely 
by its technical superiority as a system of rules and norms? 

The omission of certain categories of questions, chiefly in the realm of law 
and economics or law and social interests, reflects not a judgment of mine but 
a certain one-sidedness in Wolff’s book. Nor will the reader find rounded answers 
even on the intellectual and political matters with which Wolff is concerned. 
He cannot fail, however, to acquire a realization of why such a study is valuable, 
and in what directions. 


M. I, FINLEY 
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Bibliographia Juridica Fennica (Finnish 
Legal Bibliography). Helsinki: Finnish 
Lawyers’ Association (Suomalainen 
Lakimiesyhdistys), 1951. Pp. xxv, 
1047. 

In this comprehensive bibliography, 
the introduction, all headings, and 
the tables are not only in the two 
official languages of Finland, Finnish 
and Swedish, but also in French. The 
legal literature of Finland has thus, 
for the first time, been made. accessible 
to foreign scholars and practitioners 
of comparative law. This fact is wel- 
come particularly for the reason that 
Finland’s legal system constitutes in 
itself a laboratory of comparative law. 
The bases of the country’s legal struc- 
ture are still constituted by the law 
of Sweden, with which Finland was 
united until 1808. Scandinavian legal 
thought has continued to be influ- 
ential, especially when after the lib- 
eration from the union with Russia 
in 1918, Finland joined the long- 
established and well-functioning ma- 
chinery of legal co-operation of the 
five Nordic countries (Sweden, Den- 
mark, Norway, Finland, and Iceland). 
During the one hundred and ten years 
of union with Russia, Finnish lawyers 
became acquainted with the legal 
thought of that country. All during 
the 19th and 20th centuries, cultural 
contacts with Germany have been 
strong, and German legal theory has 
been influential. 

Most of the works of the Finnish 
authors are written in Finnish. But 
a large percentage is in Swedish, some 
are in Russian, and a good many in 
German. Finnish writing authors have 
developed the agreeable custom of 
adding to their works, when they are 
of general interest, a Swedish or 
German summary. 

The bibliography gives an impres- 
sion of the liveliness and vividness of 
the legal thinking of Finland. There 


are 19,953 entries, among them 19,743 
of writings published after 1859. 
The initiator of the work has been 
Professor V. Merikoski of the Uni- 
versity of Helsinki, who, together with 
his colleagues Kaarlo Kaira and 
Arno Sipila, also served on the editorial 
committee. The chief editor of the 
book has been Dr. Veikko Reinik- 
kainen. The bibliography covers all 
legal works published in Finland, 
including articles in periodicals and 
collective volumes, official publications 
(except parliamentary documents of 
which a separate bibliography is in 
the course of publication), papers 
read at law association meetings, 
furthermore the writings of Finnish 
authors published abroad and foreign 
writings on Finnish law. The work 
has been compiled with painstaking 
accuracy and arranged with great 
editorial skill. Format and printing 
are exemplary. 
M.RH. 


JaPAN ScrENcE Review. Law and 
Politics, No. 2. List of Books and 
Articles on Law and Politics, 1946- 
1950. Tokyo: Union of Japanese 
Societies of Law and Politics, 1951. 
Pp. viii, 70. 

For us in the United States it is 
difficult to visualize the depth of the 
Japanese collapse, its impact upon 
the minds and its repercussions on 
the economy of the country. For 
several years living under conditions 
of near-starvation and economic misery 
the Japanese legal scholars have car- 
ried on their work, not only to cope 
with the urgent needs of immediate 
legislative adjustment to the new 
conditions, but also to pursue, in the 
spirit of scholarship, tasks of purely 
theoretical research in such fields as 
theory of law, sociology of law, legal 
history, or comparative law. 

In an earlier issue, the newly es 
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tablished Japan Science Review pub- 
lished in English a comprehensive 
survey of the present state of legal 
learning in Japan. In its issue of July 
1951, it has now presented us with 
an English bibliography of those books 
and articles which were published 
between 1946 and 1951 and which 
are considered as being of interest 
abroad. For every publication there 
is given not only the English title 
but also a concise English summary. 
In the preface Professor Numeo 
Nakamura, the Chairman of the 
Editorial Committee, announces that 
there is in preparation a new periodical 
in which outstanding Japanese articles 
on law and political science are to 
be published in English translation. 
At long last it will thus be possible to 
include in the world-wide discussion 
of comparative law scholars and 
political scientists the remarkable 
contribution of their Japanese col- 
leagues. 

M.Rh. 


Puic Brutau, J. (ED.) Derecho Civil 


(Parte General) por Ludwig Enneccerus. 
13.* revision por Hans Carl Nipperdey. 
Traduccién de la 39.* edicién alemana 
con estudios de comparacién y 
adaptacién a la legislacién y jurispru- 
dencia espafiolas por Blas Pérez 
Gonzalez y José Alguer. Vol. 2: 
Nacimiento, Extincién y Modificacién 
de los Derechos Subjetivos; Preten- 
siones y Excepciones; Ejercicio y 
Aseguramiento de los Derechos. 
(Primer Tomo, Vol. 2, of Enneccerus, 
L.—Kipp, T.—Wolff, M. Tratado de 
Derecho Civil.) 2nd ed. Barcelona: 
Bosch, 1950. Pp. xx, 604. 

This is the second volume in the 
impressive reproduction edited by 
José Puig Brutau of the well-known 
German treatise on civil law by 
Enneccerus. As the title indicates, this 
volume covers the latter half of the 
“General Part” in the customary 
arrangement of the German Civil 
Code—creation, extinction, and modi- 
fication of rights, remedial rights 


(Anspriiche) and defenses, and exercise 
and security of rights. It thus covers 
the important area of legal transac- 
tions. The work, now in the second 
edition, includes detailed annotations 
for each section, providing correspond- 
ing comparative analyses of the 
Spanish law. 

H.E.Y. 


Le Bras, G. ET ANCEL, M. (eds.): 


Divorce et Séparation de Corps dans 
le Monde Contemporain. Premiére 
Partie, Les Législations Positives. 
I. Europe. Paris: Recueil Sirey, 1952. 
Pp. xii, 355, table of contents. (No. 7. 
Publications of the Institute of Com- 
parative Law of the University of 
Paris). 

This is the first volume of a project 
planned to cover the world and in- 
cludes twenty-five countries, the Baltic 
countries being the only important 
absentees. England, Russia, and Tur- 
key are included, and even Andorra. 
The material has been furnished by 
local collaborators: in the case of 
Russia, by the Academy of Sciences 
of Moscow; in England, by Latey 
and Cawdron, edited by Marthe 
Simon-Depitre. Up-to-date information 
is furnished that is of value especially 
for the less well-known countries and 
languages. From a practitioner’s stand- 
point a reproduction or translation of 
the text of the laws, with a brief 
annotation and summary and a fuller 
citation of cases would have been more 
useful, but probably that is not feasible, 
and we are thankful for what we re- 
ceive. Each chapter follows the same 
general pattern: historical sketch; 
sources; bibliography; divorce-parties, 
grounds, jurisdiction, procedure, per- 
sonal and property effects; separation; 
annulment. As is too frequently the 
case with foreign publications, there 
is no index, and the table of contents 
is limited to the names of the countries. 

The brief historical and comparative 
preface by Dr. Le Bras promises an 
exhaustive comparative study, after 
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the remaining world material has been 
compiled. 
P.J.E. 


VELARDE, F. Tratado sobre la Ley de 
Documentos Negociables. Panama: Im- 
prenta Nacional, 1951. Pp. 560. 

This is the first publication of a 
manuscript written in 1935 and now 
edited by Dr. Velarde’s surviving 
partner, Dr. Erasmo de la Guardia, 
with an interesting introduction in 
which he highlights the difference in 
mental approach between Latin jurists 
and common-law lawyers. 

Several Spanish-speaking jurisdic- 
tions, in the interest of uniformity, 
have adopted our Uniform Negotiable 
Instruments Act. Understandably, it 
found its way into the Philippines and 
Puerto Rico. Panama adopted it in 
1917, and Colombia in 1923 as part of 
the banking reforms promoted by the 
Kemmerer Mission. The Colombian 
and Panama translations, varying 
greatly from each other, are defective. 
Apart from that fact, the bodily in- 
corporation of a foreign statute into 
a civil law background can be well- 
nigh disastrous. Chile a few years 
later profited by the Colombian ex- 
perience. Its negotiable instruments 
law, while attaining the essence of 
uniformity with our system, molded 
it to its own basic law. 

The Supreme Court of Panama 
stated: “Of all the legal provisions 
in force in Panama, without a doubt 
the ones most difficult to understand 
fully are those incorporated in the 
self-styled Law of Negotiable Docu- 
ments.” 

It is these difficulties that the author 
successfully attempts to lighten for 
the Panama lawyer. The book is an 
article by article explanation and 
commentary on our law based on 
standard authorities, with ample cita- 
tions of older cases, and adding some 
comparisons, which could profitably 
have been carried further, with other 
facets of the Panama law. 

Several treatises of a like general 
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character have been published jp 
Colombia. The most recent are by 
Robledo: JInsirumentos Negociables 
(1945); and by Cock: Derecho Cam. 
biario Colombiano (2d. ed. 1948). 4 
Codifying Commission, under the 
chairmanship of Dr. Samper Sordo, 
has prepared a revision of the Col- 
ombian law. 


P.J.E. 


Dickinson, E. D. Law and Peace, 


Philadelphia: University of Pennsyl- 
vania Press, 1951. Vol. 1. Pp. 147. 

The essays presented in this volume, 
in the terminology of the foreword, 
are ‘‘a record or report of four lectures” 
delivered at Northwestern University 
in February 1950, under the auspices 
of the Norman Wait Harris Founda- 
tion. 

In a first chapter the sociological 
aspects of international relations as 
an indispensable element in the forma- 
tion of international law are briefly 
outlined. In a second chapter a broad 
system of what could be termed the 
“classical” law of nations is laid down, 
often developing almost into a com- 
pendium of international law in nuce. 
The third chapter is devoted to ex- 
amples of such progress as the author 
feels it possible to discern—its heading 
being: The Growth of the Law. The 
final chapter takes up the general 
theme and discusses the mutual rela- 
tionship of law and peace with notable 
regard to the potentialities of con- 
temporaneous development. 

Perusal of these essays clearly reveals 
that the first two were drafted (as 
acknowledged) somewhat earlier than 
their companions. For though it is the 
author’s intention to lead gradually 
from the more primitive to the more 
constructive aspects, it cannot be de- 
nied that in the assessment of similar 
phenomena a development in the ap- 
proach by the author can be dis- 
cerned. 

One of the definite merits of the 
book is the balanced appraisal, the 
clear result of a career embracing both 
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theoretical thought on a vast scale 
and practical training. Furthermore, 
the care with which words are chosen 
contributes substantially to a fine 
literary achievement, though some- 
times repetition is not avoided. 

It appears regrettable that no further 
analytical approach to the problem 
dealt with has been attempted beyond 
the realm of experience offered in 
modern international practice. It is 
submitted that comparative legal his- 
tory, a comparative assessment of the 
relative position of both law and peace 
in the development of now fully in- 
tegrated societies would have been 
most valuable, supplying indications 
of typical processes, functional paral- 
lelisms, even conceding that easy gen- 
eralizations must be avoided. Notably, 
the infiltration of equity and the réle 
of the courts would be among the 
deserving objects of such comparative 
analysis. 

It is sometimes difficult to follow 
the author in individual appraisals 
and theoretical claims. Thus, to take 
but one example, the way in which 
he choses to speak of “gaps” in inter- 
national law seems at least misleading. 
The reviewer firmly holds to the opin- 
ion that law is essentially declared, 
not made by formulating agencies, 
be they judicial or legislative in char- 
acter, notably where fundamentals are 
involved. No less the remarks on 
treaties under duress, though miti- 
gated in later passages, would appear 
to require reassessment when con- 
sidered from the angle of the position 
of war and peace settlement in the 
light of legal history. Moreover, the 
increase of individual rights and the 
principle of self-determination have 
made large inroads upon the old and 
by now outlived principles. 

The guarded words with respect to 
constitutional progress, particularly 
as combined with a clear vision of 
aims and objectives of reformatory 
work in the international community, 
deserve unstinted approval. Formal 
constitutional amendment will be 


vain unless preceded by gradual inter- 
pretative establishment of its condi- 
tions and its sociological implementa- 
tion. This again we are taught by 
comparative legal history. The last 
chapter is not only the one most 
concerned with the burning questions 
of our time, but perhaps the most 
thoughtful and embracing. Comments, 
predominantly of a concurring nature, 
could be numerous. 

A last subdivision devoted to the 
réle of the United States in this proc- 
ess towards regulated order, towards 
a community in which the field of 
organized rule would reach as far as 
the realm of potential conflict and in 
which the realization of long-range 
common interest would reduce the 
insistence on “sovereignty” (a typical 
condition of integration!), is definitely 
brilliant and deserves to be read by 
every American citizen. Leadership 
of the strongest potential member 
has always been a powerful factor 
towards federative organization, in 
the farflung struggle which has to be 
fought on many fronts, reminding 
us of the truth of the motto of the 
University of Pennsylvania Press, 
“Leges sine moribus vanae.” Altogether 
a noteworthy contribution, small in 
size and considerable in substance, 
by a mature and independent mind. 

H. A. SCHWARZ-LIEBERMANN 
VON WAHLENDORF 


Davitt, T. E. The Nature of Law. St. 


Louis: B. Herder Book Co., 1951. 
Pp. v, 274. 

In this book, the Regent of Saint 
Louis University School of Law has 
provided a very much needed guide 
to some of the philosophical sources 
of modern jurisprudence. He has con- 
fronted boldly the centuries-old dis- 
pute between the will theory and the 
intellect theory and has provided 
persuasive evidence to show that the 
will theory, which treats of law as 
command or will of the sovereign, 
should be definitively rejected in 
favor of the intellect theory, which 
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puts reason, intellect, and judgment 
uppermost in importance. In doing so 
he has written with much clarity, and 
his materials are exceptionally well 
organized. 

The book would be of enduring 
value for the bibliographical guidance 
alone which it supplies, but it is of 
even greater importance at the present 
moment of confusion in jurisprudence 
in demonstrating how very essential 
sound philosophical foundations are 
if our legal systems are to be adequate. 
Although he treats of philosophers 
who were not professionally jurists, 
he has made available for the first 
time in English, summaries of their 
views on law which have been ex- 
tremely influential in civil and com- 
mon law systems alike. Only a philos- 
opher with an excellent command of 
Latin and other languages could have 
done such a work. But jurists of the 
future will be his debtors, for he will 
have saved them much arduous effort 
in trying to find juridical ideas in 
original texts and contexts, not or- 
dinarily found in law libraries. 

The subject matter is historical, since 
the writers covered—Henry of Ghent, 
Scotus, Ockham, Gabriel Biel, de 
Castro, Suarez, Albert the Great, 
Thomas Aquinas, Cajetan, Soto, Bar- 
tholomew Medina, and Robert Bel- 
larmine—wrote from the thirteenth 
to the seventeenth centuries. What is 
needed next is a book carrying the 
study forward to modern times, a task 
that the author has already begun. 
Its appearance will be waited eagerly. 
Meanwhile the present book is indis- 
pensable for juridical scholars, no 
matter what the premises from which 
they start. 

MIRIAM THERESA ROONEY 


Scuuttz, L. Russische Rechtsgeschichte. 
Lahr/Schwarzwald: Verlag Moritz 
Schauenburg, 1951. Pp. 340. 

This is an excellent concise résumé 
of Russian legal history from the 
beginning to the present day, which 
effectively accomplishes the purpose 
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indicated by the author, who is q 
professor in the University of Gét- 
tingen,—namely, more adequate un- 
derstanding of present conditions in 
Russia as illuminated by her past 
legal history. From the author’s in- 
structive survey of the social and 
political conditions and codifications 
in this history, which falls into four 
periods, one may conclude that the 
course of Russian institutional develop- 
ment has been a progress in reverse— 
a strangely retrogressive evolution 
from the original democratic conditions 
of the patriarchal communities of the 
11th and 12th centuries to the un- 
limited absolutism of the Tzarist mon- 
archy, the essential features of which 
have been inherited by the Soviets. 
The four periods of Russian legal 
development until 1917 are: The 
Separate Principalities (9th-13th cen- 
tury); The Predominance of the Mos- 
cow State (13th-17th century); The 
Absolute Monarchy (17th-20th cen- 
tury); The Constitutional Monarchy 
(1906-1917). The sources of early 
Russian law were predominantly cus- 
tom, the various codifications being 
no more than collections unifying 
customary rules. While Roman law 
was never received, the penal codes of 
the 18th and 19th centuries showed 
German influence; later, the French 
Code d’Instruction Criminelle and 
the Code Napoléon exercised a strong 
influence on the Russian Code of 
Criminal Procedure and the Civil 
Code. The Church was of pervasive 
significance in the formation of civil 
law. It constituted a state within the 
state until the Council of 1550, when 
the ecclesiastical authority was forced 
to surrender its powers and vest in 
the Tzar the supreme administration 
of the enormous estates of the Church 
and the various monasteries. Aside 
from the resolutions of the Council of 
1550, which were compiled in the 
Stoglav, a concise collection of Greek- 
Orthodox canon laws, the most out- 
standing legal documents and codes 
include: The Greek Treaty of 944, 
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which is the oldest Russian legal 
document and is of special interest 
as containing some rudimentary rules 
of international law regarding the 
exchange and ransom of war prisoners 
and the principle of the lex loci delictt. 
Various German Treaties of 1189, 
1259, 1263, etc., reveal German in- 
fluence. The first Russian Code, the 
Russkaja Pravda, was published in 
the 12th century; in the period covering 
the next two centuries it was followed 
by the Codes of Dvinsk, Pskov, 
Novgorod, and _ Beloosero, which 
brought unification into the fields of 
criminal and civil law. The jurisdiction 
of the courts applying these codes was 
determined by the lex loci delicti in 
criminal cases and the domicile of the 
defendant in civil suits. 

The four hundred years (13th-17th 
centuries), of the supremacy of the 
Moscovite State witnessed the ever- 
growing tendency towards nationalism, 
unlimited Tzarist absolutism, and 
the formation of definite social strata: 
aristocracy, landed gentry, clergy, 
merchants, and peasants. At the out- 
set the absolutism of the Tzars had 
no statutory basis; the exercise of 
state power rested on custom and de 
facto activities, which by the end of 
the 17th century had concentrated all 
power and authority in the Tzar. 
Drafts of legislation were prepared by 
the consultative body of the Bojarskaja 
duma and presented with the permis- 
sion of the Tzar, who also had the 
exclusive veto power, to the National 
Assembly. However, from the time of 
Peter the Great, the enormous expan- 
sion and foreign contacts of Russia 
made further codification necessary. 
The absolute power of the monarch 
called for legal justification. In con- 
formity with the then current con- 
tinental ideas of the divine origins of 
monarchic power and the basic tenets 
of natural law, the throne of the 
Tzars was reinforced by a thoroughly 
Slavified version of Hobbes, Grotius, 
and Pufendorf. Over a stretch of 
one hundred and thirty years, ten 


commissions, at times interrupted by 
involuntary excursions of their mem- 
bers to Siberia, expended five million 
rubles in the compilation of the “‘Col- 
lection of the Laws of the Russian 
Empire,” the Ssvod sakonov rossijskoj 
imperii. This work includes sixteen 
volumes and covers the entire field of 
law. 

The last hundred pages of the volume 
contain an excellent epitome of the 
social and political conditions in 
Russia which led from the Constitu- 
tion of 1906 and various half-measures 
of agrarian reform and other abortive 
liberal tentatives to the October 
Revolution, and finally to the dictator- 
ship of the proletariat. But these are 
conditions that belong to the present 
and, as such, are beyond the scope of 
this review. 

V.B. 


Parist, G. A. Dizionario Giuridico 


Italiano-Inglese e Inglese-Iialiano e 
Sintest di Legislazione Inglese Com- 
parata. Vol. 1. Milano: A. Giuffré, 
1951. Pp. viii, 212. 

Volume 1 of this dictionary, printed 
in pocket size, contains the Italian- 
English part. The alphabetical listing 
covers pages 3-134; the words are 
well selected, although space limita- 
tions seem to exclude the more differ- 
entiated expressions. The second part 
(pp. 137-203) provides in eleven chap- 
ters a concise and comparative sum- 
mary in Italian of the main fields of 
English law. These include, under bi- 
lingual headings: Sources of Law, 
Jurisdiction and Procedure; Contracts; 
Negotiable Instruments; Bankruptcy; 
Corporations and Partnerships; In- 
surance; Carriers; Agency; Shipping; 
Industrial Property; and Conflict of 
Laws. An appendix contains customary 
formulae for the drawing up of con- 
tracts, private documents, and various 
obligations, 

V.B. 


Scuuize, E. Urheberrechit in der Musik 
und die Deutsche Urheberrechtsgesell- 
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schaft. Berlin: Walter de Gruyter & 
Co., 1951. Pp. 134. 

This is a timely study of the history 
and present status of CEMA, the 
German counterpart of the American 
Society of Composers, Authors and 
Publishers, ASCAP. The author tells 
the historical background of musical 
performance rights and then demon- 
strates how GEMA functions as col- 
lecting agency for the royalties of all 
musical works controlled by it. As is 
well known, performing right societies, 
such as these, do not only collect 
royalties for domestic members, but 
function as agents for foreign affiliates 
as well. This is probably more true in 
countries which are not subject to 
antitrust legislation than it is today 
in the United States. 

The author goes beyond a mere 
description of his own organization. 
He discusses briefly and takes a posi- 
tion on some of the most controversial 
questions of international copyright, 
such as the question of moral rights, 
television rights, mechanical reproduc- 
tion rights, etc. He also has added to 
the book a so-called “A B C” of prac- 
tice, which, in alphabetical order, 
discusses and defines some of the more 
important concepts of copyright law. 

W.J.D. 


Witmowsky, T. Warum wurde Krupp 
verurteilt? Stuttgart: Friedrich Vor- 
werk Verlag, 1950. 2nd ed. Pp. 224. 
The author, a member of the board 
of directors of the Krupp concern, is 
a relative of the Krupp family, which 
apparently colors his attitude towards 
the Krupp trial in Nuremberg. While 
admitting that the Flick and I. G. 
Farbenindustrie trials were conducted 
in conformity with the principles of 
equity and due process, the present 
tract is designed to show that these 
same principles were not duly observed 
in the course of the Krupp trial. Thus, 
in the first place, on a new principle 
of tribal responsibility, the accusation 
and trial of the son, Alfried Krupp, 
instead of Gustav Krupp, who was 
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originally charged, is asserted to be 
improper. This was one of the “sym. 
bol trials’, so-called as a result of 
Justice Jackson’s opinion character- 
izing the name of Krupp as a symbol 
and focus of all the pernicious forces 
bent to destroy the peace of Europe. 
To the author, “symbol trials” and 
collective responsibility are one and 
the same. In the second place, with 
respect to the further charges made 
against Krupp, viz. plundering in 
France and Holland and the excessive 
use of slave labor, the author contends 
that, while the exception of state- 
imposed necessity was admitted re- 
garding these charges in the Flick 
and I. G. Farbenindustrie proceedings, 
it was denied to Krupp on the ground 
that the accused acted on these charges 
out of a sense of duty. He denies fur- 
ther that Krupp knew of Hitler's 
aggressive plans beforehand and rejects 
the validity of charges made against a 
citizen for acts which the State has 
committed. 

While these contentions were duly 
presented and considered at Nurem- 
berg, their revival is of interest as 
illustrating the type of argument that 
may appear to reinstate the prestige 
and power of an ancien régime. 

VB. 


GuARDINI, R. Das Ende der Neuzeit. 


Wiirzburg: Werkbund-Verlag, 1951. 
Pp.. 125. 

This embracive study, a bestseller 
with an intriguing title, that sold four 
editions the first year, covers in 125 
pages the evolution of the whole 
gamut of human culture with the pro- 
gressive erudition of confirmed Ca- 
tholicism. Looking to God as the source 
and end of human destiny, the exploita- 
tion of Nature, the conception of man 
as an autonomous personality, and 
the creative norms of culture, are 
characterized as the modes through 
which mankind moves in the great 
quest for Divinity. But the ideas that 
have thus far guided this quest are 
doomed to decay. The end of the 
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Modern Age is that Nature has be- 
come a mere construction of intricate 
functions and mathematical formulae, 
and that the person of the masses is 
substituted for the personality of 
man. This non-natural Nature, this 
non-human Man, whose field of ex- 
perience vastly exceeds his compre- 
hension, heralds the dawn of a new 
era, as yet unnamed. 

V.B. 


GuarDINI, R. Die Macht. Wiirzburg: 
Werkbund-Verlag, 1951. Pp. 120. 
This study, sketching the path of 
future development, which bears the 
subtitle “Versuch einer Wegweisung”’, 
is the logical sequence of the book 
above reviewed, Das Ende der Neuzeit. 
Here, the pivotal idea is the mastering 


of power which man has extracted 
from nature through science and 
technique. The “non-human” man of 
the New Era, who has lost his individ- 
uality, his immediateness of experi- 
ence, and his awe before the secrets of 
Nature, becomes a mechanized and 
integral part of a more or less uniform 
society, the basis of which is prepared 
through the various measures of social 
insurance, the anonymity of stock- 
holders in modern corporations, and 
the uniformity of desires, tastes, and 
customs, standardized through movies 
and radios. While the author proposes 
no concrete solution to control the use 
of power, he reveals definite optimism 
that the conventional man of the New 
Era will find ways to do so. 

V.B. 
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Foreign Legal Periodicals 








Nore: The following lists of foreign legal periodicals have been prepared 
for the convenience of the readers of the Journal. The first is a listing of the 
limited number of journals in foreign languages containing bibliographical 
information or reviews of periodical literature. The second includes the titles 
and addresses of the principal current foreign law reviews, classified by countries 
and including the journals in the first list. As publications of this character 
change from time to time, suggestions with regard to the items included or 
other legal periodicals that should be noticed, will be welcome. 


I 
FOREIGN LAW REVIEWS WITH BIBLIOGRAPHIES 





ARGENTINA 


La Ley (daily)—includes in the biblio- 
graphical section, in addition to a 
limited number of book reviews, a re- 
vista de revistas, composed of brief 
reviews of selected articles in Latin- 
American and European law reviews. 

Revista de Derecho Procesal (quarterly) — 
leading reviews and an excellent re- 
vista de revistas of the Latin-Ameri- 
can, Spanish, and Italian literature on 
procedure. 

Revista de la Facultad de Derecho y Cien- 
cias Sociales (Universidad de Buenos 
Aires) (quarterly)—reviews of selected 
books and articles. 

Boletin de la Facultad de Derecho y 
Ciencias Sociales (Universidad Na- 
cional de Cérdoba) (quarterly)— 
book reviews and a brief section con- 
taining a classified review of reviews, 
chiefly Argentine reviews. 

Revista del Instituto de Derecho Civil. 
Tucuman. Quadrimestral. 

Indice de Publicaciones Periddicas, De- 
recho, Economia y Ciencias Sociales 
(monthly)—Librerfa y Editorial La- 
jouane, Bolfvar 270, Buenos Aires. 


BELGIUM 


Revue de Droit International et de Droit 
Comparé (quarterly)—section of bibli- 
ographical notices of works relating to 
comparative law, international law, 
civil and commercial law. 


CHILE 


Anales de la Facultad de Ciencias Jurt- 
dicas y Sociales (quarterly)—list of the 
papers presented in the various sem- 
inars of the Facultad to qualify for 
the licenciado. 


DENMARK 


Nordisk Tidsskrift for International Ret 
og Jus Gentium (quarterly)—section of 
book reviews specializing in public 
international law, private international 
law, and international organization, 
and covering publications all over the 
world. 


EcGyPt 


Revue Egyptienne de Droit International— 
excellent review section containing 
book reviews and an index to articles 
in the outstanding periodicals speci- 
alizing in the international law field. 


FRANCE 


Revue Générale des Assurances Terrestres 
(bimonthly)—classified section of book 
reviews, a useful list of works published 
in France, and articles relating to in- 
surance in current French and other 
legal periodicals. 

Revue Internationale de Droit Comparé 
(quarterly)—reviews of works on pri- 
vate international law and of articles 
in American, English, Greek, Italian, 
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and German reviews relating to the 
topic. 

Revue Critique de Droit International 
Privé (quarterly)—reviews of works on 
private international law and of articles 
in American, English, Greek, Italian, 
and German reviews relating to the 
topic. 

Revue du Droit Public et de la Science 
Politique en France et @ V’Etranger 
(quarterly)—an excellent bibliograph- 
ical section including reviews of books 
relating to constitutional, public, and 
international law, and a review of 
articles in the principal French, Bel- 
gian, Spanish, and German reviews of 
administrative and public law; also an 
extensive bibliographical index of 
books and articles relating to admin- 
istrative law, constitutional law, public 
international law, financial and social 
legislation. 

Revue Francaise de Droit Aérien (quar- 
terly)—a brief bibliography with book 
reviews and references to articles re- 
lating to the laws governing civil 
aeronautics. 

Cahiers de Législation et de Bibliographie 
Juridique de l Amérique Latine—a list 
of legal works and articles published 
in various Latin-American countries. 

Recueil Dalloz (weekly)—monthly bibli- 
ographical supplement. Contains a 
classified list of legal works published 
in France and an excellent index to 
articles appearing in French legal 
periodicals. 

Revue Trimestrielle de Droit Civil—de- 
tailed classified bibliography of works 
and articles published in France with 
reference to civil law and related dis- 
ciplines, including private international 
law, commercial law, aviation law, so- 
cial and procedural law, penal law, 
public law, and comparative law, with 
a few references to foreign publica- 
tions. 

Revue Trimestrielle de Droit Commer- 
cial—extensive classified bibliography 
of French treatises and articles relat- 
ing to commercial law and also a 
section devoted to publications on 
commercial law in a number of other 
countries, with descriptive comments. 


Revue de Droit Pénal et de Criminologie 
(monthly)—a listing of contents of 
criminal law reviews in Italy, Spain, 
and Argentina, and a section of re. 
views on works of criminal law. 


GERMANY 


Zeitschrift fiir auslindisches und inter- 
nationales Privatrecht (quarterly)— 
section devoted to extensive book 
reviews of European, American, etc. 
works relating to private and public 
international law, comparative law, 
and commercial law. 

Zeitschrift fiir auslindisches Gffentliches 
Recht und Vélkerrecht (quarterly)— 
reviews: of works on public interna- 
tional law, a useful listing of articles 
appearing in periodicals relating to the 
topic, and an extensive classified list of 
publications received. 

Zeitschrift fiir die gesamte Strafrechts- 
wissenschaft (quarterly)—synoptic sur- 
vey of German literature on criminal 
law. 

Neue Juristische Wochenschrift  (bi- 
weekly)—section of brief reviews of 
German legal treatises and a classified 
index to articles in the German legal 
periodicals. 

Juristenzseitung (biweekly)—section of 
book reviews with classified list of new 
publications and of articles in German, 
Austrian, and Swiss legal periodicals. 


GREECE 


Revue Hellénique de Droit International 
(three issues per annum)—section of 
concise book reviews of works relating 
chiefly to public and private interna- 
tional law, a list of works received by 
the Institut Hellénique de Droit Inter- 
national et Etranger, and a selected 
index of articles published in periodi- 
cals received by the Institut, concern- 
ing public and private international 
law. 


ITALY 


Rivista di Diritto Finanziario e Scienze 
delle Finanze (quarterly)—section of 
book reviews and an excellent classi- 
fied index of recent publications and 
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articles concerning the laws of taxa- 
tion and finance, in Europe and else- 
where. 

Il Diritto di Autore (quarterly)—lists of 
recent publications and articles refer- 
ring to copyright, with comments. 

Rivista di Diritto Processuale (quar- 
terly)—a section of classified notices 
of current Italian works on procedural 
law, civil and commercial law, public 
law, penal law, and legal theory. 

Rivista di Diritto Agrario (three issues 
per annum)—a section of reviews of 
Italian works principally relating to 
agrarian law, and an index to articles 
relating thereto, appearing in Italian 
legal periodicals. 

Rivista Internazionale di Filosofia di 
Diritto (quarterly)—reviews of works 
on legal theory and a classified list of 
works received, with brief comments, 
relating to legal theory, general phi- 
losophy, public law, and private law. 

Nuova Rivista di Diritto Commerciale, 
Diritto dell’Economia, Diritto Sociale 
(quarterly)—a section including re- 
views of current Italian, and German 
works on commercial law, surveys of 
the literature relating to this topic, 
and reviews of works, principally 
Italian and German, in other fields 
of law. 


MEXxIco 


Boletin del Instituto de Derecho Compa- 
rado de México (quarterly)—a review 
section including book reviews and 
reviews of articles classified under 
various topics and selected from a 
number of Latin-American, North 
American, and European law reviews. 


NETHERLANDS 


Nederlands Juristenblad (weekly)—sec- 
tion of concise book reviews, princi- 
pally of Dutch works, and also a list 
of articles in Dutch legal periodicals. 

Bulletin for International Fiscal Docu- 
mentation (bimonthly)—section of 
brief notices of books relating to fiscal 
and tax laws, and a list of publications 
in this field. 


PERU 


Revista de Derecho y Ciencias Politicas 


(three issues per annum)—reviews of 
articles in various Latin-American and 
European legal periodicals, and a clas- 
sified list of accessions to the library of 
the Facultad de Derecho de la Uni- 
versidad Mayor de San Marcos. 


Boletin Bibliogréfico. Biblioteca Central 


de la Universidad Nacional Mayor de 
San Marcos de Lima (annual)—clas- 
sified list of the publications of the 
University of Lima. 


PORTUGAL 


Boletim da Faculdade de Direito (Coim- 


bra)—bibliographical section with book 
reviews and a list of articles published 
in Portuguese, Spanish, French, Swiss, 
English, Italian, Scandinavian, Latin- 
American, and North American law 
reviews, also a list of publications re- 
ceived. 


SPAIN 


Anuario de Derecho Civil (quarterly)— 


excellent bibliographical section of 
comprehensive reviews of books on 
civil law, principally from Spain, 
Portugal, Italy, France, and Latin 
America; and an excellent classified 
section of concise reviews of articles 
on civil law, appearing in the principal 
Spanish, Portuguese, Italian, Latin- 
American and North American peri- 
odicals. 


Informacién Juridica (monthly)—section 


of book reviews, and a classified list of 
selected articles from various Euro- 
pean, Latin-American, and North 
American law reviews. 


Revista Espatiola de Derecho Interna- 


cional (three issues per annum)—ex- 
tensive section of book reviews and 
reviews of articles dealing with inter- 
national public law in North Ameri- 
can, French, Greek, Swiss, and Latin- 
American law reviews. 


Revista de Estudios Politicos (bimonthly) 


—section with book reviews, and brief 
reviews of articles relating to political 
theory, world politics, Far Eastern and 
Colonial politics, philosophy, law, his- 
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tory, and miscellaneous; and also from 
time to time classified bibliographies. 

Revista de Derecho Privado (monthly)— 
brief classified section of reviews of 
articles relating to civil law, commer- 
cial law, labor law and procedure, in 
various European periodicals, and 
also reviews of current works. 


SWITZERLAND 


Schweizerische Juristenzeitung (biweekly) 
—section of brief book reviews and a 


listing of articles principally in Swis, 
law reviews. 


URUGUAY 


Revista de la Facultad de Derecho , 
Ciencias Sociales (Montevideo) (quar. 
terly)—section of book reviews and an 
excellent classified section of reviews 
of selected articles in Latin-American 
and European law reviews and also a 
useful classified list of current publica- 
tions. 


FOREIGN LAW REVIEWS 


ARGENTINA 


La Ley. 1471 Tucuman, Buenos Aires. 
Daily. 

Jurisprudencia Argentina. Talcahuano 
640, Buenos Aires. Daily. 

Revista Argentina de Derecho Interna- 
cional. Facultad de Derecho y Ciencias 
Sociales. Diag. Roque Saenz Pefia 943, 
2°, Buenos Aires. Quarterly. 

Revista de Derecho Procesal. Director: 
Hugo Alsina, Facultad de Derecho y 
Ciencias Sociales de la Universidad de 
Buenos Aires. Quarterly. 

Revista del Instituto de Historia del De- 
recho. Facultad de Derecho y Ciencias 
Sociales de la Universidad de Buenos 
Aires. Annual. 

Revista de la Facultad de Derecho y 
Ciencias Sociales. Universidad de 
Buenos Aires. Av. Figueroa Alcorta 
2263, Buenos Aires. Quarterly. 

Boletin del Instituto de Derecho Civil. 
Universidad Nacional de Cérdoba, 
Facultad de Derecho y Ciencias So- 
ciales, Cérdoba. Semiannual. 

Revista de la Universidad Nacional de 
Cérdoba. Cérdoba. Two to three issues 
per annum. 

Boletin de la Facultad de Derecho y 
Ciencias Sociales. Facultad de De- 
recho y Ciencias Sociales. Universi- 
dad Nacional de Cérdoba. Trimestral. 

Revista Juridica de Cérdoba. Redaccién: 
Dr. Luis F. Martinez Gavier, Calle 
Veintisiete de Abril, nim. 768, Cér- 


doba. Suscripciones: Tipogr4fica Edi- 
tora Argentina, Avda. de Mayo 1334, 
Buenos Aires. Quarterly. 

Revista del Instituto de Derecho Civil. 
Universidad Nacional de Tucuman. 
Revista de Derecho Publico. Instituto de 
Derecho Pablico, Universidad Na- 
cional de Tucuman. 25 de Mayo 471, 

Tucuman. Irregular 

Revista de Ciencias Juridicas y Sociales. 
Facultad de Ciencias Juridicas y 
Sociales. Universidad Nacional del 
Litoral. Santa Fe. Three issues per 
annum. 

Derecho del Trabajo. Editorial La Ley, 
Tucumin 1471 (C.R. 34), Buenos 
Aires. Monthly. 

Gaceta del Trabajo. Direccién: Cérdoba 
2324, Rosario. Redaccién: Editorial 
Bibliografica Argentina S.R.L., Can- 
gallo 860, Buenos Aires. Fortnightly. 

Pan-America-Revista de Derecho Inter- 
nacional Americano. Maipt 429, Bue- 
nos Aires. Monthly. 

Revista de Derecho Comercial. Redaccién: 
Director, Revista..., Instituto Ar- 
gentino de Derecho Comercial. Sus- 
cripciones: Tipografica Editora Argen- 
tina, Av. de Mayo 1334, Buenos 
Aires. Trimestral. 

Revista del Colegio de Abogados de Buenes 
Aires. Montevideo 640, Buenos Aires. 
Three times per annum. 

Revista de Impuestos a los Réditos 9 
Ventas. Otamendi 432, Buenos Aires. 
Bimestral. 
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Revista de Psiquiatria y Criminologta. Revista Juridica. Facultad de Derecho, 


Buenos Aires. Trimestral. 

Indice de Publicaciones Periédicas, De- 
recho, Economia y Ciencias Sociales. 
Lajouane, Libreria y Editorial, Bolivar 
270, Buenos Aires. Monthly. 


AUSTRIA 


Juristische Blatter. Springer Verlag, 
Mélkerbastei 5, Wien I. Fortnightly. 
Osterreichische Juristen-Zeitung. Manz- 
sche Verlags- und  Universitiats- 
buchhandlung, Kohlmarkt 16, Wien I. 

Biweekly. 

Osterreichische Zeitschrift fiir ffentliches 
Recht. Springer Verlag, Wien I., 
Molkerbastei 5. Three to four issues 
per annum. 


BELGIUM 


Belgique Coloniale et Commerce Inter- 
national. 24, Avenue Michel-Ange, 
Bruxelles. Monthly. 

Revue Critique de Jurisprudence Belge. 
Rédaction: M. André de Bersaques, 
rue Berkendael 120, Bruxelles. Ad- 
ministration: Etablissements Emile 
Bruylant, rue de la Régence, Bruxelles. 
Quarterly. 

Revue de Droit International et de Droit 
Comparé. (Institut Belge de Droit 
Comparé.) Etablissements Emile 
Bruylant, rue de la Régence, Bruxelles. 
Quarterly. 

Revue de Droit Pénal et de Criminologie. 
Palais de Justice, Bruxelles. Monthly. 

Revue Pratique du Notariat Belge, 40, 
tue Crespel, Bruxelles. Three times 
monthly. 

Revue du Travail. Ministére du Travail 
et de la Prévoyance Sociale, Bruxelles. 
Direction: 2, rue Lambermont, Brux- 
elles. Bimonthly. 


BOLIVIA 


Revista. de Criminologia y Ciencias 
Penales. Universidad Aut6noma 
“Tomas Frias.’’ Potosf. Quarterly. 

Revista de Estudios Juridicos, Politicos y 
Sociales. Facultad de Derecho, Cien- 
cias Politicas y Sociales, Universidad 
Mayor de San Francisco Xavier de 
Chuqisaca, Sucre. 


Ciencias Sociales, Politicas y Econé- 
micas de la Universidad Mayor de 
“San Sim6n.” Editorial: Jefe de Publi- 
caciones de la Universidad de Cocha- 
bamba. Subscriptions: Libreria Arno 
Hnos., Casilla de Correo 195, La Paz. 
Quarterly. 


BRAZIL 


Boletim da Sociedade Brasileira de Direito 
Internacional. Palacio Itamaraty, Rio 
de Janeiro. Semiannual. 

Revista de Direito Social. Praca da 
Sé, 399, Sao Paulo. Quarterly. 

Revista da Faculdade de Direito. Diretoria 
da Faculdade de Direito da Bahia, 
Cidade do Salvador, Estado da Bahia. 
Annual. 

Revista Forense. Mensario Nacional de 
Doutrina, Jurisprudencia e Legis- 
lag4o. Avenida Erasmo Braga 299, 
Esplanada do Castelo, Caixa Postal 
269, Rio de Janeiro. Brasil. Monthly. 

Revista dos Tribunais. Correspondence: 
Nelson Palma Travassos, Rua Conde 
de Sarzedas, 38, S. Paulo, Brasil. 
Monthly. 

Revista dos Tribunais. Rua Cons. Sa- 
raiva N.13, Bahia, Brasil. Bimonthly. 

Direito: Doutrina, Legislagéo e Jurispru- 
déncia. Rua Bethencourt da Silva 
21-A. Rio de Janeiro. Bimonthly. 


CHILE 


Boletin del Seminario de Derecho Piublico. 
Escuela de Ciencias Juridicas y So- 
ciales, Universidad de Chile, Santiago. 
Quarterly. 

Anales de la Facultad de Ciencias Juri- 
dicas y Sociales. Universidad Santiago 
de Chile. Quarterly. 

Gaceta de los Tribunales. Direccién Gene- 
ral de Prisiones. Santiago de Chile. 
Monthly. 

Revista de Ciencias Penales. Instituto de 
Ciencias Penales. Santiago de Chile. 
Revista de Derecho. Facultad de Ciencias 
Jurfdicas y Sociales de la Universidad 
de Concepcién y del H. Consejo Pro- 
vincial del Colegio de Abogados de 
Concepcién. Correspondence: Escuela 
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de Ciencias Jurfdicas y Sociales, 
Casilla 49, Concepcién. Quarterly. 


CHINA 


The China New Law Journal. 624 Nan- 
king Road (Western) Shanghai. 


COLOMBIA 


Estudios de Derecho. Facultad de Derecho 
y Ciencias Politicas de la Universidad 
de Antioquia, Apartado Postal No. 
229, Medellin. Quarterly. 

Revista Trimestral de Derecho Comercial. 
Edificio Caja Colombiana de Ahorros, 
Oficina 916, Bogota. Quarterly. 

Gaceta Judicial. Corte Suprema de 
Justicia, Bogota. Monthly. 

Revista Juridica. Organo de la Facultad 
de Derecho y Ciencias Polfticas de la 
Universidad Nacional y de la Sociedad 
Juridica, Universidad Nacional de 
Colombia, Bogota. Monthly. 

Revista Trimestral de Derecho Social. 
Colegio de Abogados Especializados 
en Derecho del Trabajo, Edificio Sa- 
banas, Calle 13, No. 9-33, 7° piso, 
Bogota. Quarterly, 


Costa RICA 


Revista del Colegio de Abogados. Apartado 
1722, San José, Costa Rica. Monthly. 


CUBA 


Anuario de la Facultad de Ciencias So- 
ciales y Derecho Publico. Universidad 
de la Habana. Annual. 

Anuario de la Sociedad Cubana de Derecho 
Internacional. Editorial Luis Ruiz, 
Aguiar 203, Havana. Annual. 

Revista de Derecho Internacional. Insti- 
tuto Americano de Derecho, Direccién 
de la Revista, Perfecto Lacoste, 
Aguacate 502, Havana. Quarterly. 

Revista Penal de la Habana. Instituto 
Nacional de Criminologia y del 
Cuerpo de la Policia Judicial, Avenida 
de las Misiones, No. 62, Apt. 8, Ha- 
vana. Bimonthly. 


CZECHOSLOVAKIA 


Bulletin de Droit Tchécoslovaque. Union 
des Juristes Tchécoslovaques. Faculté 
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de Droit, Prague. Editorial Offices: 
Jednota Ceskoslovenskych, Prague |, 
Quarterly. 


DENMARK 


Nordisk Tidsskrift for International Re 
og Jus Gentium. Editor: Professor Alf 
Ross, I. H. Mundtsvej 10A, Lyngby, 
Subscription: Stechert Hafner Inc., 31 
East 10th Street, New York 3, N. Y, 
Quarterly. 

Nordisk Tidsskrift for Kriminalvidenskab, 
G.E.C. Gads Forlag, Vimmelskaftet 
32, Kgbenhavn. Quarterly. 

Ugeskrift for Retsvaesen. G.E.C. Gads 
Forlag, Kgbenhavn. Biweekly. 


EGYPT 


Revue Egyptienne de Droit International, 
Société Egyptienne de Droit Inter- 
national, B.P. 495, Alexandria. 


Et SALVADOR 


Ciencias Juridicas y Sociales. Associacién 
de Estudiantes de Derecho de la 
Universidad Auténoma de El Salva- 
dor, Apartado Postal 400, San Salva- 
dor, El Salvador. Bimonthly. 


FINLAND 


Lakimies. Suomalainen Lakimiesyhfis- 
tys, Helsinki. Quarterly. 


FRANCE 


Recueil Dalloz de Doctrine, de Jurispru- 
dence et de Législation. Jurisprudence 
Générale Dalloz, 11, rue Soufflot, 
Paris. 5°. Weekly. 

Recueil Sirey. (Recueil Général des Lois 
et des Arréts, Jurisprudence, Législa- 
tion). 22, rue Soufflot, Paris. Monthly. 

Revue Internationale de Droit Comparé. 
(Continuation du Bulletin de la 
Société de Législation Comparée). 
Société de Législation Comparée, 31, 
rue St-Guillaume, Paris 7*. Adminis- 
tration: Librairie Générale de Droit et 
de Jurisprudence, 20, rue Soufflot, 
Paris 5°. Quarterly. 

Revue Critique de Droit International 
Privé. Institut de Droit Comparé de 
l'Université de Paris. Rédacteur en 
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Chef: Professor Henri Batiffol. Ad- 
ministration: Librairie du Recueil 
Sirey, 22, rue Soufflot, Paris Se, 
Quarterly. 

Cahiers de Législation et de Bibliographie 
Juridique de l’ Amérique Latine. F. de 
Sola Canizares, 1, rue Longpont, 
Neuilly-sur-Seine (Seine). 

Journal du Droit International. Rédac- 
tion: Berthold Goldman, Professeur 
agrégé 4 la Faculté de Droit de Dijon. 
Administration: Editions Techniques 
§.A., 131, Boulevard St-Germain, 
Paris 6°. Quarterly. 

Revue Trimestrielle de Droit Civil. 
Rédaction: M. H. Solus, Professeur a 
la Faculté de Droit de Paris, 32, rue 
Guynemer, Paris 6°. Administration: 
Librairie du Recueil Sirey, 22, rue 
Soufflot, Paris 5e. 

Revue Trimestrielle de Droit Commercial. 
Rédaction: M. J. Escarra, Professeur 
a la Faculté de Droit de Paris, 4, 
avenue Hoche, Paris 8°. Administra- 
tion: Librairie du Recueil Sirey, 22, 
rue Soufflot, Paris Se. 

Journal des Sociétés Civiles et Com- 
merciales. Librairie du Recueil Sirey, 
22, rue Soufflot, Paris 5¢. Rédaction: 
Henri Lecompte, 7, rue Vézelay, 
Paris 8°. Monthly. 

Revue Internationale de Droit Pénal. 
Recueil Sirey, rue Soufflot, Paris. 
Quarterly. 

Revue de Science Criminelle et de Droit 
Pénal. Rédaction: Marc Ancel, 12 
place du Panthéon, Paris 5°. Ad- 
ministration: Librairie du Recueil 
Sirey, 22, rue Soufflot, Paris 5e. 
Quarterly. 

La Coopération Intellectuelle Inter- 
nationale. Institut International de 
Coopération Intellectuelle, 2, rue 
Montpensier, Paris 1er. Monthly. 

Droit Social. Administration: Librairie 
Sociale et Economique, 3, rue Soufflot, 
Paris 5°. Rédaction: Paul Durand, 
Professeur 4 la Faculté de Droit de 
Nancy, 19, rue de Metz, Nancy. 
Monthly. 

La Revue Administrative. Administration 
et rédaction: Bureau 203, Bourse de 
Commerce, Paris 1**. Bimonthly. 


Revue du Droit Public et de la Science 
Politique en France et @ l’Etranger. 
Rédaction: Gaston Jéze, Professeur 
honoraire 4 la Faculté de Droit de 
Paris, 126, Boulevard du Mont- 
parnasse, Paris. Administration: 
Librairie Générale de Droit et de 
Jurisprudence, 20, rue Soufflot, Paris 
5*. (Indicate on correspondence: 
“Revue ...”’) Quarterly. 

Revue Frangaise de Droit Aérien. Rédac- 
tion: 48, rue Copernic, Paris 16¢. 
Administration: Librairie du Recueil 
Sirey, 22, rue Soufflot, Paris 5e. 
Quarterly. 

Revue Générale de l’Air. Les Editions 
Inter-Nationales, 47, rue Saint-André- 
des Arts, Paris 6°. Annual. 

Le Droit Maritime Francais. Adminis- 
tration-Rédaction: Société du Journal 
de la Marine Marchande, 190, Boule- 
vard Haussmann, Paris 8°. Monthly. 

Revue Générale des Assurances Terrestres. 
Librairie Générale de Droit et de 
Jurisprudence, 20, rue Soufflot, Paris 
5°. Bimonthly. 

Revue Historique de Droit Francais et 
Etranger. Le Centre National de la 
Recherche Scientifique. Administra- 
tion: Librairie du Recueil Sirey, 22, 
true Soufflot, Paris 5e*. Rédaction: 
Charles Perrat, Professeur 4 l’Ecole 
des Chartes, 13, Boulevard Raspail, 
Paris 7°. Quarterly. 

Annales de la Propriété Industrielle, 
Artistique et Littéraire. Rédaction: 
Paul Mathély, 6, rue Edmond-Roger, 
Paris 15¢. Abonnements: Librairie 
du Journal des Notaires de des 
Avocats, 6, rue de Méziéres, Paris 6°. 
Quarterly. 

Revue Juridique et Politique de ’Union 
Frangaise. Librairie Générale de Droit 
et Jurisprudence, 20, rue Soufflot, 
Paris 5¢. Quarterly. 

Revue des Sociétés. Jurisprudence Géné- 
rale Dalloz, 11, rue Soufflot, Paris. 
Quarterly. 


GERMANY 


Archiv fiir die Civilistische Praxis. 
Verlag J. C. B. Mohr (Paul Siebeck) 
Tiibingen. Bimonthly. 
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Archiv fiir Katholisches Kirchenrecht. 
Kanonistisches Institut der Universi- 
tat Miinchen. Verlag: Kirchheim & 
Co., Mainz. Semiannual. 

Archiv des Offentlichen Rechts. Verlag: 
J. C. B. Mohr (Paul Siebeck), 
Tiibingen. Quarterly. 

Archiv fiir Rechts- und Sosialphilosophie. 
Internationale Vereinigung _fiir 
Rechts- und Sozialphilosophie. Redak- 
tion: Dr. Theodor Viehweg, Martius- 
strasse 1, Miinchen 23. Verlag: A. 
Francke A. G., Bern. Quarterly. 

Jahrbuch fiir internationales und aus- 
lindisches Offentliches Recht. For- 
schungsstelle fiir V6lkerrecht und 
auslandisches 6ffentliches Recht der 
Universitat Hamburg. Annual. 

Juristenzeitung. Verlag J. C. B. Mohr 
(Paul Siebeck), Tiibingen. Fort- 
nightly. 

Juristische Rundschau. Verlag Walter de 
Gruyter & Co., Berlin W 35, Genthiner 
Str. 13. Fortnightly. 

Monatsschrift fiir Deutsches Recht. Redak- 
tion: Dr. Kurt Mittelstein, Hamburg. 
Administration: Otto Meissners Ver- 
lag, Hamburg 1, Monkebergstr. 10. 
Monthly. 

Neue Justiz. Das Ministerium der 
Justiz der Deutschen Demokratischen 
Republik. Redaktion: I. V. Hans 
Swidel; Clara-Zetkin-Str. 93, Berlin, 
N. W. 7. Administration: Deutscher 
Zentralverlag, Berlin 0 17, Michael- 
kirchstr. 17. Monthly. 

Neue Juristische Wochenschrift. Schrift- 
leitung: (16) Frankfurt a.M., Esch- 
enheimer Anlage 15. Verlag: C. H. 
Beck’sche Verlagsbuchhandlung, Miin- 
chen. Fortnightly. 

Zeitschrift fiir auslindisches und inter- 
nationales Privatrecht. J. C. B. Mohr, 
Tiibingen. Redaktion: ZfaiP, Garten- 
strasse 12, Tiibingen. Quarterly. 

Zeitschrift fiir auslindisches éffentliches 
Recht und Vélkerrecht. Max-Planck- 
Institut. Redaktion: Friedrich-Ebert- 
Anlage 44, Heidelberg, Administra- 
tion: W. Kohlhammer-Verlag, Stutt- 
gart. Quarterly. 

Zeitschrift fiir deutschen Zivilprozess. 
Herausgeber: Dr. Ernst Jaeger, Pro- 


fessor der Rechte zu Leipzig. Verlag: 
Carl Heymanns, Berlin W. 8. Bj. 
monthly. 

Zeitschrift fiir das gesamte Handelsrechy 
und Konkursrecht. Herausgeber: Dr. 
Julius von Gierke, Prof. der Rechte 
an der Universitat Gottingen. Verlag: 
Ferdinand Enke, Stuttgart. Quarterly. 

Zeitschrift fiir die gesamte Staatswissen- 
schaft. Prof. Dr. Walther Hoffman, 
Serturnerstr. 2°, Miinster/Westi. 
Verlag: J. C. B Mohr (Paul Siebeck), 
Tiibingen. 

Zeitschrift fiir die gesamte Strafrechts- 
wissenschaft. Gesamtschriftleitung: 
Prof. Dr. Eberhard Schmidt, Bergstr, 
43, Heidelberg. Verlag: Walter de 
Gruyter & Co., Genthiner str. 13, 
Berlin W. 35. Quarterly. 

Zeitschrift der  Savigny-Stiftung fiir 
Rechtsgeschichte. Heinrich Mitteis. Ver- 
lag: Hermann Béhlaus Nachfolger, 
Weimar. 

Das Standesamt. Bundesverband der 
deutschen Standesbeamten E. V. 
Redaktion: Eschersheim, Altheim- 
strasse 14, Frankfurt am Main. 
Monthly. 

GREECE 

Archives de Droit Privé. Pan. J. Zepos, 
Professeur 4 l’Université de Thessa- 
lonique, 7, rue Hippocrate, Athénes. 
Quarterly. 

Revue Hellénique de Droit International. 
Rédaction: Institut Hellénique de 
Droit International et Etranger, 
Palaia Anaktora, Athénes. Three 
issues per annum. 


GUATEMALA 


Revista de la Facultad de Ciencias 
Juridicas y Sociales de Guatemala. 
Edificio de la Facultad, Guatemala 
C. A. Quarterly. 


HONDURAS 


Foro Hondurewo. Organo de la Sociedad 
de Abogados. Tegucigalpa, D. C., 
Honduras, C. A. Monthly. 


ITALY 


Annuario di Diritto Comparato e di 
Studi Legislativi. Istituto Italiano di 
Studi Legislativi, Ministero di Grazia 
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e Giustizia (Prof. Salvatore Galgano), 
Roma. Bimonthly. 

Giurisprudenza Comparata di Diritto 
Civile. Istituto Italiano di Studi 
Legislativi, Ministero di Grazia e 
Giustizia (Prof. Salvatore Galgano), 
Roma. Three times per annum. 

Giurisprudenza Comparata di Diritto 
Commerciale, Marittimo, Aeronautico, 
Industriale e d’ Autore. Istituto Italiano 
di Studi Legislativi, Ministero di 
Grazia e Giustizia, Roma. Three 
times per annum. 

Giurisprudenza Comparata di Diritto 
Corporativo Sindacale e del Lavoro. 
Istituto Italiano di Studi Legislativi, 
Ministero de Grazia e Giustizia (Prof. 
Salvatore Galgano), Roma. Three 
times per annum. 

Rivista del Diritto Commerciale e del 
Diritto Generale delle Obbligazioni. 
Istituto di Diritto Comparato, Com- 
merciale Industriale e del Lavoro. 
Redazione: Universita Commerciale 
Luigi Bocconi, Via Sarfatti 23, Milano. 
Amministrazione: Casa Editrice Dott. 
Francesco Vallardi, Via Cesare da 
Sesto 15, Milano. Bimonthly. 

Diritto e Giurisprudenza. Casa Editrice 
Dott. Eugenio Jovene, Mezzocannone 
109, Naples. Quarterly. 

Annali della Facoltad di Giurisprudenza. 
Universita di Bari, Seminario Giuri- 
dico. Annual. 

Nuova Rivista di Diritto Commerciale, 
Diritto dell’Economia, Diritto Sociale. 
Editori Nistri-Lischi, Piazza del 
Castelletto 1, Pisa. Quarterly. 

Rivista di Diritto Agrario. Direzione: 
Prof. Avv. Giangastone Bolla, Viale 
Belfiore 17, Florence. Amministra- 
zione: Viale Belfiore 15, Florence. 
Quarterly. 

Rivista di Diritto Finanziario e Scienze 
delle Finanze. Redazione: Istituto di 
Finanza, Universita e la Camera di 
Commercio, Strada Nuova 65, Pavia. 
Amministrazione: Editore A. Giuffré, 
Corso Italia 1, Milano. Quarterly 

Banca, Borsa e Titoli di Credito. Rivista 
Trimestrale di dottrina e giurispru- 
denza. Editore A. Giuffré, Corso 
Italia 1, Milano. 


Rivista del Diritto della Navigazione. 
Redazione: via Barberini 36, Roma. 
Amministrazione: Editore A. Giuffré, 
Corso Italia 1, Milano. Quarterly. 

Rivista di Diritto Processuale. Direzione: 
Prof. Francesco Carnelutti, Via dei 
Monti Parioli 62, Roma. Amministra- 
zione: Cedam-Casa Editrice dott. 
Antonio Milani, Via Jappelli 5, 
Padova. Quarterly. 

Rivista di Diritto Pubblico, La Giusticia 
Amministrativa. Piazza Pasquale 
Paoli, 3, Roma. Irregular. 

Rivista Internazionale di Filosofia del 
Diritto. (Giorgio del Vecchio). Reda- 
zione: Viale Mazzini 134, Roma. 


Amministrazione: Fratelli Bocca 
Editori, Via Cerva 42, Milano. 
Quarterly. 

Rivista Italiana di Diritto Penale. 


Redazione: via Meravigli, 7, Milano. 
Amministrazione: Corso Italia, 1, 
Milano, Editore A. Giuffré. Bi- 
monthly. 

Rivista Italiana per le Scienze Giuridiche. 
Facolta di Giurisprudenza dell’Uni- 
versita di Roma. Amministrazione: 
Editore A. Giuffré, Milano. Quarterly. 

Rivista Trimestrale di Diritto e Procedura 
Civile. Redazione: Via Zamboni, 
Bologna. Amministrazione: Editore A, 
Giuffré, Corso Italia, 1, Milano. Italy. 

Rivista Trimestrale di Diritto Pubblico. 
Direzione: Prof. Guido Zanobini, Via 
Alessandria 208, Roma. Amministra- 
zione: Corso Italia, 1, Editore A. 
Giuffré, Milano. 

La Scuola Positiva. Rivista di Crimino- 
logia e Diritto Criminale. Direzione: 
Via Salaria, Roma. Amministrazione: 
Corso Italia 1, Milano. Quarterly. 

Archivio Giuridico “Filippo Serafini.” 
Direzione: Prof. Vincenzo Arangio- 
Ruiz, Corso Trieste 51, Roma. Am- 
ministrazione: Societa Tipografica 
Modenese, Sezione Editoriale, Viale 
Nicola Fabrizi 13, Modena. 3 issues 
per annum. 

La Comunitad Internazionale. Societa 
Italiana per l’Organizzazione Inter- 
nazionale, Via S. Marco, 3, Roma. 
Quarterly. 

Il Diritto di Autore. Societa Italiana 
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degli Autori ed Editori, Via Valadier 
37, Roma. Quarterly. 

Il Diritto Fallimentare. Direzione: Via 
Bruxelles 53, Roma. Amministrazione: 
Editore A. Giuffré, Corso Italia 1, 
Milano. Quarterly. 

Il Diritto del Lavoro. Corso Umberto I, 
173, Roma. Monthly. 

Rivista Giuridica del Lavoro. Via del 
Boccaccio 5 (Tritone), Roma. Bi- 
monthly. 

Il Diritto Pubblico della Regione Siciliana. 
Consiglio di Giustizia Amministrativa 
per la Regione Siciliana, Piazza della 
Kalsa, Palazzo De Seta, Palermo, 
Sicily. 3 issues per annum. 

Il Foro Amministrativo. Direzione e 
Amministrazione: Via Panisperna 104, 
Roma. Monthly. 

Rassegna di Diritto Pubblico. Redazione: 
Piazza Nicola Amore 2, Naples. 
Amministrazione: Casa Editrice Dott. 
Eugenio Jovene, Mezzocannone 109, 
Naples. Bimonthly. 


JAPAN 


Comparative Law Review. The Japan 
Institute of Comparative Law, Chiié 
University, Kanda Kanda, Tokyo, 
Japan. 

The Journal of International Law and 
Diplomacy. Kokusaihogakkai (Bureau 
of the Association of International 
Law), Kenkyushitsu, Faculty of Law, 
The University of Tokyo, Tokyo. 
Bimonthly. 


México 


Boletin del Instituto de Derecho Compa- 
rado de México. Universidad Nacional 
Auténoma de México. Redaccién y 
Administraci6én: Lic. Javier Elola 
Fernandez, San Ildefonso 28, México, 
D. F. Quarterly. 

Criminalia. Academia Mexicana de 


Ciencias Penales, México, D. F. 
Monthly. 
Revista de la Escuela Nacional de 


Jurisprudencia. Universidad Nacional 
Auténoma de México. Redaccién y 
Administraci6n: Lic. Javier Elola 
Fernandez, San Ildefonso 28, México, 
D. F. Quarterly. 
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Revista Juridica. Direccién: Calle de 
Lépez Cotilla Nam. 804 (Colonia del 
Valle), México, D. F. Bimonthly. 

Revista Mexicana de Derecho Piblico, 
Madero Nam. 40, Desp. 302—Mézxico, 
D. F. Quarterly. 

Revista Mexicana de Sociologia. Instituto 
de Investigaciones Sociales de |, 
Universidad Nacional Auténoma, 
México, D. F. Three issues per 
annum. 

Los Tribunales. Edif. Banco de Londres 
y México, México, D. F. Monthly 
La Justicia. Monterrey 204, México, 

D. F. Monthly. 


NETHERLANDS 


Advocatenblad. Secretaris der Redactie: 
H. de Ranitz, Laan van Meerdervoort 
64, ’s-Gravenhage. Monthly. 

Annuaire de l’Association pour I’ Etude 
Comparée de Droit de la Belgique ¢ 
des Pays-Bas. W. E. J. Tjeenk Willink, 
Zwolle; Uitgeverij de Sikkel, Antwerp. 

Bulletin for International Fiscal Docu- 
mentation. Editorial Office: Secretary 
of the Editorial Staff, Heerengracht, 
196, Amsterdam. Subscriptions 
(USA): Stechert-Hafner, Inc., 31 E. 
10th Street, New York 3, N. Y. 
Bimonthly. 

Hartmans Tijdschrift. N. Samson N. V., 
Alphen a/d Rijn, Holland. Monthly. 
Nederlands Juristenblad. N. V. Uitgevers- 
Mij. W. E. J. Tjeenk Willink te Zwolle, 
Redactie: Cobetstraat 28, Leiden. 

Weekly. 

Rechtsgeleerd Magazijn Themis. Secte- 
tariaat der Redaktie: Mr. H. M. 
Scheltema-Blase, Nieuw Vondelhoven, 
Vondelstraat 1ic, Amsterdam (W). 
W. E. J. Tjeenk Willink, Zwolle. 
Bimonthly. 

Revue d@’Histoire du Droit. (also Tijd- 
schrift voor Rechtsgeschiedenis) 
Publié avec le concours des Gouverne- 
ments Néerlandais et Belge et de 
la Fondation Universitaire Belge. 
Martinus Nijhoff, The Hague. Quar- 
terly. 

Tijdschrift voor Strafrecht. Redactie: 
Prof. Mr. J. M. van Bemmelen, 


Boerhaavelaan 26, Leiden. E. J. Brill, 
Leiden. Quarterly. 
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PALESTINE 


Historia Judaica. Editor Professor 
Guido Kisch, 415 W. 115 St., New 
York City 25. Subscriptions: Historia 
Judaica, 40 W. 68th St., New York 
City 23. Irregular. 

The Jewish Yearbook of International 
Law. P. O. Box 7102, Jerusalem. 


PANAMA 


Boletin del Instituto de Legislacién 
Comparada y Derecho Internacional. 
Universidad Inter-Americana, Pan- 
ama City. 


PERU 


Revista de Filosofia y Derecho, San 
Andrés 174, Cuzco. Bimonthly. 

Revista Juridica del Pert. Comité 
Peruano de la Sociedad de Legislacién 
Comparada. Apartado 2530, Lima. 
Three issues per annum. 

Revista Penal y de Tutela. Direccién 
General de Establecimientos Penales 
y de Tutela, Ministerio de Justicia 
y Trabajo, Avenida Arequipa, 2a 
cuadra, Lima. Quarterly. 

Revista Peruana de Ciencias Juridicas. 
Instituto Peruano de Derecho Proce- 
sal, Huancayo. 

Revista Peruana de Derecho Internacional. 
Sociedad Peruana de Derecho Inter- 
nacional, Fano 879, Of. 301, Lima. 
Three issues per annum. 

Revista del Foro. Colegio de Abogados de 
Lima. Palacio de Justicia, IV Piso, 
Apartado 770, Lima. Bimonthly. 

Revista de Derecho y Ciencias Politicas. 
Facultad de Derecho de la Universidad 
Nacional Mayor de San Marcos. 
Casilla No. 524, Lima. Three issues per 
annum. 

Boletin Bibliogrdfico. Biblioteca Central 
de la Universidad Nacional Mayor 
de San Marcos de Lima, Lima. 
Annual. 


POLAND 


Review of Polish Law. Bureau of Foreign 
Law Relations. Editorial: L6édz, 107 
Piotrkowska Str. Subscriptions: 
PPK“Ruch,” 12 Strebna Str. Warsaw. 
Quarterly. 


PORTUGAL 


Boletim da Faculdade de Direito da 
Universidade de Coimbra. Coimbra. 
Revista de Direito e de Estudios Sociais. 
Atlantida, Livraria Editora Lda, 
Coimbra. Bimonthly. 

Boletim do Ministério da Justica. Minis- 
tério da Justica, Lisbon. Bimonthly. 


SPAIN 


Anuario de Derecho Civil. Instituto 
Nacional de Estudios Juridicos. Medi- 
naceli 6, Madrid. Quarterly. 

Anuario de Derecho Penal y Ciencias 
Penales. Instituto Nacional de Estu- 
dios Juridicos, Medinaceli 6, Madrid. 
Three times per annum. 

Informacién Juridica. Ministerio de 
Justicia—Comisién de _  Legislacién 
Extranjera. San Bernardo 20, Madrid. 
Monthly. 

Revista Critica de Derecho Inmobiliario. 
Publicaciones Juridicas, S. A. (Banco 
de Bilbao) Madrid. Monthly. 

Revista de Derecho Mercantil. Director: 
D. Rodrigo Uria, Niiiez de Balboa, 
48, Madrid. Bimonthly. 

Revista de Derecho Privado. Apartado 
4.032, Madrid. Mensual. 

Revista. Espatiola de Derecho Inter- 
nacional, Seccién de Publicaciones del 
Consejo Superior de Investigaciones 
Cientificas, Calle de Vitrubio, 16, 
Madrid. 

Revista de Estudios Politicos. Instituto 
de Estudios Politicos. Plaza de la 
Marina Espafiola 8, Madrid. Bi- 
monthly. 

Revista General de Legislacién y Jurispru- 
dencia. Instituto Editorial Reus, 
Centro de Ensefianza y Publicaciones 
S. A., Preciados, 23 y 6, y Puerta del 
Sol, 12, Madrid. Semiannual. 

Revista Juridica de Catalufa. 283 
Mallorca, Barcelona. Bimonthly. 


SWEDEN 


Svensk Juristtidning. Rosenbad 2i*, 


Stockholm. Monthly. 


SWITZERLAND 


Archiv fiir Rechts- und Sozialphilosophie. 
See under Germany. 
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Die Friedens-Warte. Redaktion: Prof. 
Dr. Hans Wehberg, Avenue de la 
Grenade 1, Genéve. Administration: 
Polygraphischer Verlag A. G., Ziirich 
1, Ziircherhof, Limmatquai. Bi- 
monthly. 

Jahrbuch der Basler Juristenfakultat, 
Verlag Helbing & Lichtenhahn, Basel. 

Kyklos-International Review for Social 
Sciences. A. Francke A. G. Verlag, 6 
Pl. Bubenberg, Berne. Quarterly. 

Revue de Droit Administratif et de 
Droit Fiscal. Rédaction: Avenue Ber- 
giéres 39, Lausanne, Administration: 
Librairie F. Rouge & Cie S. A., rue 
Haldimand 6, Lausanne. Bimonthly. 

Revue de Droit International de Sciences 
Diplomatiques et Politiques. Case Post. 
178 Mt-Blanc, Genéve. Quarterly. 

Revue Internationale de la Théorie du 
Droit. (Internationale Zeitschrift fiir 
Theorie des Rechts). Institut Inter- 
national de Philosophie du Droit et de 
Sociologie Juridique. Quarterly. 

Wirtschaft und Recht. Redaktion: 
Rechtlicher Teil-Dr. Leo Schiirman, 
Rétiquai 40, Solothurn. Wirtschaft- 
licher Teil-Prof. Emil Kiing, Notker- 
strasse 179, St. Gallen. Administration: 
Art. Institut Orell Fiissli A. G. Ziirich. 
Quarterly. 

Zeitschrift des Bernischen Juristenvereins. 
Redigiert von Dr. Theo Guhl, Pro- 
fessor der Rechte, Universitat Bern. 
Verlag: Stampfli & Cie., Bern. Manu- 
skripte und Rezensionsexemplare zu 
Schicken: Redaktion Vennerweg 1, 
Bern. Monthly. 

Zeitschrift fiir Schweizerisches Recht. 
Redaktion: Prof. Max Gutzwiller, 
Place des Riaux 7, Fribourg. Verlag: 
Helbing & Lichtenhahn, Basel 1. 
Bimonthly. 
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Schweizerische Juristenzeitung. Miinster. 
gasse 1, Ziirich. 


TURKEY 


Annales de la Faculté de Droit a’ Istanbul, 
University of Istanbul, Istanbul. 


URUGUAY 


Revista de Derecho Comercial. Dr. 
Sagunto F. Pérez Fontana, Prudencig 
Vasques y Vega 1115—-Ap. 2., Monte. 
video. Monthly. 

Revista de Derecho Publico y Privado, 
Calle Treinta y Tres, 1324, Monte. 
video, Uruguay. Monthly. 

Revista de la Facultad de Derecho y 
Ciencias Sociales. Dr. Enrique Saya- 
gués Laso, Director de la Revista, 
Facultad de Derecho, 18 de Julio 
1824. Montevideo. 

Revista de Derecho, Jurisprudencia y 
Administracién, Director, Dr. Eduardo 
J. Couture, Bulevar Espafia 2122, 
Montevideo. Monthly. 


U.S. S. R. 


Sovietskoe Gosudarstvo y Pravo. Moscow 
19, Ul. Frunse 10. Monthly. 


VENEZUELA 


Cultura Juridica. Padre Sierra a Conde, 
Edificio “Ayacucho” 2° Piso, Apar- 
tado Postal 103, Caracas. Quarterly. 

Revista del Colegio de Abogados dé 
Distrito Federal. Secretaria del Colegio 
de Abogados, Apartado 347, Caracas. 
Bimonthly. 


YUGOSLAVIA 


New Yugoslav Law. Association of 
Jurists of the Federative People’s 
Republic of Yugoslavia. Belgrade IV, 
P.O.B. 179. Quarterly (in English 
and French). 
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